
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



i 






^<i 




r 



'^ ^ * ^TiSHBUP^'^jw^r 



Xi 






1^ 



I 



THE 



LAW 



OF 



INFANCY 






AND 



COVERTURE. 



BY PEREGRINE BINGHAM, A. B. 

OF THB HIDDLB TBHFLE. 



SECOND AMERICAN FROM THE LAST LONDON EDITION. 

WITH NOTES AND REFERENCES TO 

ENGLISH AND AMERICAN CASES. 



BY E. H. BENNETT. 



•• » \ •• •.# »• • •••• •• 



I 



BURLINGTON: 
CHAUNCEY GOODRICH. 

1849/ 



Sntered according to act of Congress, in th6 year 1848, by 

CHAONCBT CKKHMIICS^ 

in the deik's office of the District Gonrt for the District of Vermont 



368620 



PREFACE 

TO THIS EDITION 



At the request of the present publisher of Bingham on Infan- 
cy and Coverture, the editor engaged to prepare for a new edi- 
tion, notes and references to the late English and American 
decisions. He has accomplished the task as well as his means 
and opportunities would allow, but the defects of the original 
work were found to be such, as could not be fully remedied 
without writing an entirely new treatise. So far as the work 
was susceptible of amendment, the editor has attempted to rem- 
edy the most obvious defects, by full reference to all the mod- 
em decisions, and^ by occasionally adding under their appro- 
priate heads a short abstract of such general rules and principles 
as are contained in the later cases, and are not alluded to in the 
text. Throughout the whole he has labored to combine accu- 
racy and copiousness, but in his efforts to attain the latter, he 
has been, in some few instances, compelled to rely for the cor-^ 
rectness of his citations, upon the fidelity of abstracts and digests, 
as the cases themselves were not to be found in any library to 
which he had access. The editor regrets his inability to verify 
by personal examination every reference to be found in the notes^ 
but in a work like the present, designed for general circulation, 
it was thought desirable to cite all the authorities to be foimd 
bearing on the subject, rather than be confined to such only, as 
were of easy and general access. Many errors will doubtless 
be found; but it is hoped, notwithstanding that the notes may 
have added somewhat to the value of the original work. The 
text has in no instance been interfered with, and farther than 
the mere preparation of the notes in manuscript, the editor has 
no connection with the republication of the work, and for its 
typographical appearance he is in no way responsible. 

E« n. B. 

7un6 1, 1848. 



ADVERTISEMENT. 



ALL mention of the effect of an infants assurance by lease 
and release having been omitted in the present Work, the Au- 
thor feels it incumbent on him to state his reasons for this omis- 
sion. 

The case of Zouch v. Parsons (3 Burr. 1794.) has expressly 
decided that an infanfs conveyance by lease and release is void- 
able only, and not void. 

This decision, it appears, has been considered by some branch- 
es of the profession, as unsound. In Mr. Preston's late Treatise 
on Conveyancing, (Vol. 2. page 248.) we meet with the follow- 
ing passage : 

'^ No lawyer of eminence has thought it safe to follow that 
decision in practice; and that excellent property lawyer, the 
present Chancellor, has repeatedly approved the observations of 
counsel, when questioning the authority of this case. 

" To admit, indeed that such a decision is law, is to confound 
all distinctions, and to oppose all authority on this head."— — 
" Though the case of Zouch and Parsons has not been express- 
ly overruled, the probability is, that whenever the point shall 
require an express and explicit decision, it will be determined 
that a conveyance by lease and release, made by an infant, 
cannot, under any circumstances of interest or no interest in the 
infant, or benefit or no benefit to him, be supported." 

And in page 375, 

** It would be well for every lawyer that such a decision had 
never existed to be remembered." 

In deference to such authority, the Author has forborne to 
adduce the case of Zouch and Parsons in support of the posi* 
tion, that an infant's conveyance by lease and release, is not 
absolutely void, but only voidable; and as be was not avaio of 
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any other decision to this effect, he has for the present left the 
point untouched. 

He humbly submits, however, that the great body of authori* 
ties advanced by him in Chapter II. of the present Work, and 
the reasoning he has founded on them, tend to prove satisfacto- 
rily, that the lease and release of an infant, as well as all other 
his acts, deeds, and contracts, (with the exceptions of an account 
stated, a warrant of attorney, a will of lands, a release as execu- 
tor, and a conveyance to his guardian) are voidable only, and 
not void. If so, the case of 2j0uch and Parsons must still be 
considered as sound law. Littleton's 647th section, with Lord 
Coke's commentary on it, seems to go a long way in^support of 
this position. 

Notwithstanding what has been laid down by Lord Bacon, 
Mr. Preston seems also to doubt whether an infant can bargain 
and sell a use, though he admits that a lease for years render- 
inff renii granted by an infant, would be only voidable. But is 
benefit, or the semblance of benefit to the infant, (such as ren- 
dering him rent,) be any criterion whereby we can ascertain 
whether his instrument is void or voidable, the valuable con- 
sideration which is essential to bargain and sale, ought to avail 
as much in defence of that instrument, as rent reserved, in de- 
fence of a lease. 

At all events, an objection on the score of uses, cannot apply 
to a conveyance by lease and release, where' the lease jGor a 
year is a lease at common law, and the interest vested by entry. 

Mr. P. further states, as a reason why an infant cannot cove- 
nant to stand seised, " that he is incapable of making a deed.^ 
This also appears wholly incompatible with the authorities ad- 
vanced in support of a contrary doctrine in Chapter II. of the 
present Work. 

It is with much fear and reluctance that the Author has made 
the foregoing observations ; but the result of his minute and 
laborious researches on the subject, having convinced him that 
the deeds and contracts of an infant are, with the exceptions he 
has stated, voidable only, and not void, he would, by abstaining 
from these remarks, be guilty of a dishonesty highly unfavour- 
able to that cause, which writers must all feel so anxious to 
promote — ^the cause of truth. 
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LA¥ OE INFANCY. .• 



CHAPTER I. . / 

Who are Infants^ and what are the general disabilitiea impos* 

ed on them. 

In order to prevent, as far as possible, the evils which would 
arise from the imbecility and inexperience to which every man 
is subject on his entrance into the world, the legislature has im* 
posed on him, for a given period, those disabilities, and endued 
him with those privileges, which, with their modifications, are 
implied in the legal acceptation of the term in/ant ; and every 
person is, in our law, considered as an infant, until he has com- 
pleted the age of twenty-one years, (a) (1) 

(a) Co.^ Litt. 79. 

(1) Although by *' our law " infancy terminates at the age of twenty, 
one, yet this is not the case in all systems of jurisprudence. For by the 
civil law, which obtains also in Spain, emancipation does not take place, 
until the infant is twenty-Jive. But in Scotland, France, Holland, St» 
Lucia, Canada, and in all those British Colonies, where the Dutch, Span- 
ish, or French law does not prevail, twenty-one is the age of majority. 
Bnrge on Goloniei and Foreign Laws, part 1, chap. 4 ; Macpherson on 
Infants, 572. The selection of twenty-one, rather than any other period, 
by the common law, as the age of majority, is supposed to have originated 
in the feudal system, which regarded the subject as first physically capa- 
ble at that age, if a male, of doing Knight service, and following his Lord 
to the wars, and if a female, not before of a smtable age to marry any one, 
upon whom would devolve those duties. By the English common law, 
the period was the same for both sexes, but in some American States, 
females are considered of age at eighteen. Sparhawk v. Admr. of Buel, 
9 Vt. R. 41 ; Young v. Davis, Bray. 124 ; 2 Kent's Com. 232 j Walker*s 
Am. Law 237. 

In Maryland, with two statutory exceptions, the common law is applied 
to females, as well as males. Corrie's case, 2 Bland, 498, 502. 
2 



2* LAW OF [Chaf.L 

•(A man born the 1st of .Fpbruary, 1600, after eleven o'clock 
at night, was adjudged td-.bb of full age after one o'clock on the 
morning of the last^ dajr 'l)f January, 1621. (6) (2) 

It must be observed, however, that the incidents which the 
law has attached to mfants in their natural capacity, do not ex- 
tend to them 'ioL the exercise of corporate or political functions ; 
imbecility apd inexperience are not supposed to form a part of 
tho^ie-AWtract existences, which are constituted for the mere per* 
liq^mance of public service, and so far as that is concerned, 
3^ .the natural properties *of the infant merge in his political 
'.'/ capacity, ^'to which age is neither material nor imputa- 
'ble."(c) 

Therefore, if the king, within age, consent to an act of parli- 
ament, (d) or make any lease or grant, (e) he is bound presently 
and cannot after avoid them, either during his minority, or when 
he comes of full age ; for the king, as a body politic, cannot be 
a minor. 

On the same principle, the acts of a mayor and commonality 

AbXI not be avoided by reason of the non-age of the mayor : (f) 

and if a parson, improperly admitted under age, make a lease 

with the due requisites, it shall be binding on his successor; 

4* for the parson *made the lease in his capacity of corporation 

sole, (g) 

2. The following are the general disabilities imposed on an 
infimt, for the security of others : (3) 

(6) 1 Salk. 44, for the law makes no fraction of a day. See Keb. 589. 
Raym. 84. 2 Mod. 281. Lord Raym. 281, 480. 

(c) Bro. Age. 

(d) Co. Lit 43. b. 1 Roll. Abr. 728. 

(e) Plow. 213. a. 8 Co. 12. 

(/) Cro. Car. 557. An infant may be a Mayor; and the acts by the 
Mayor and commonalty shall not be avoided by the nonage of the Mayor. 
Cro. Car. 556. 

(g) Bro- Age. 

(2) See Sir Robert Howard's case, 2 Salk. 625 ; Roe v. Hersey, 3 
WilB. 274; Pitzhugh v. Dennington, 6 Mod 260 ; Hamlin v. Stevenson, 4 
Dana, (Ky.) 597; State v. Clark, 3 Harring. (Del) 557. The decision 
in the text, was in favor of the infant, but the same rule would doubtless be 
applied agaitiMt one, who should attempt to avoid a contract made on the 
day preceding the twenty-first annivcrgary of his birth. 20 Am. Jur. 252. 

(3) An infant is considered capable of exercising those offices, that re- 
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He cannot sit in the House of Lords, or be -elected a member 
of the House of Commons, (A) 

He cannot be a juror ^ (♦) and it is said by Hobart, that a per- 
son under forty-two cannot sit on a trial "de cetcUe probanda^^ 
because he would then try a matter which might have happened 
before he was twenty-one, 

<*) 7 and 8 W. and M. C. 25. 

(0 Hob. 325. Co. Litt. 157. a. 172. b. 

quire only skill and diligence, but not those relating to the administration ttt' 
justice. Thus, he cannot be a judge, juror, nor ball, Cro. Ellz. 637 j Jenk. 
319 ; nor a common Informer. Maggs v. Ellis, BuUeHs N. P. 196 ; nor ex- 
ercise (he office of a burgess, 3 Steph. N. P. 2059 ; nor, ii seema, be a sher- 
iiT'fl officer, Cuckson v. Winter, 17 E. C. L. R. 306 j (2 M. and R. 313;) 
nor serve a writ, as an indifferent person, Tyler v. Tyler, 2 Root's R. 519; 
but in New Hampshire, It has been held that he may be legally deputed 
by the sherifi* to serve and return a particular writ of attachment, Moore v. 
Graves, 3 N. H. R. 408. 

He may be a witness, at least in criminal cases, if proved to have stifit- 
cient discretion, and understanding of the obligation of an oath; and chil- 
dren often, nine, seven, and even ^ve years of age, have been held com- 
petent, Regina v. Perkins, 38 E. C. L. R. 168. (9 C. db P. 395) ; Common- 
wealth V. Hutchins, 10 Mass. 225 ; State v. Whittier, 21 Maine. 341 ; Rex 
v. Brasier, 1 Leach, Cr. Cas. 237 ; State v. Le Blanc, 1 Const R. (S. C.) 
354 ; but in Rex v. Pike, 14 E. C. L. R. 473, (3 C. & P. 598) ; a child on- 
ly four years old, was rejected, as being not possibly of sufficient under- 
standing, however precocious her mind. See further, 1 GreenL Ev. sec 
3^7; 1 Starkie's Ev. 94. 

An infant can not be a clerk of the court of requests, it being an offica 
of public trust, Claridge v. Evelyn, 7 E. C. L. R. 32. (5 B. db A. 81) ; but 
he may be a clerk of the peace, Crosbie v. Hurley. 1 Alcock db Napier, 
(Irish) R. 431 ; or clerk of a militia company ; Dewey, Petitioner, 11 Pick. 
265 ; or captam in the army. Hand v. Slaney, 8. T. R. 578. He can not 
be an inn-keeper, so as to be charged on the custom of the realm, hr neg- 
ligence, Bac. Abr. infancy, (E.) ; Cartheu, 161 ; nor, it seems^ exercise an 
office in a corporation, King v. White, Rep. temp. Hard. 8. In New York, 
by statute, he can hold no civil office, People v. Dean, 3 Wend. 438 ; and 
see Bath v. Haverhill, 2 N. H. R. 555. But if an infant commit any 
wrongful act in an office, which he is capable of holding, as, if being a 
gaoler, he permit an escape, he will be liable therefor. An infant can not 
be naturalized on his own petition, Le Forrester's case, 2 Mass. 419; nor 
acquire a settlement, by commorancy, Sterling v. Plalnfield, 4 Conn. 114; 
Huntington v. Oxford, 4 Day, 189 ; but he may gain a residence, by hiring 
and service with his father, King v. Chillesford, 10 E. C. L. R. 279, (4 B. 
A 0. 94.) See further* post ch. v. 
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An infant is not capable of the stewardship of a manor, or of 
the stewardship of the courts of a bishop ; nor can he take a 
grant of those offices in possession or reversion : {k) not only be- 
cause by intendment of law he hath not sufficient knowledge, 
experience, and judgment, to use the office, but also because, by 
law, he cannot appoint a deputy. He cannot make a will of 

lands. (/) 
6* An infant cannot be an attorney ; (m) *neith«r c%n he be 
a bailiff, factor, or receiver; because he is not to be charged 
in any account, (n) Nor can he be charged in equity farther 
than in law: (o) and therefore if an infant be appointed factor, 
his friends should give security for his accounting. 

An infant cannot be an administrator, because by the statute, a 
bond is required to ensure faithful administration, and the deed 
of an infant is not binding on him. For the same reason, if ad- 
ministration be granted during the minority of one who is 
6* entitled *to it as next kin to the intestate, such adminis- 
tration does not determine till the infant's age of twenty- 
one, (p) 

These two latter disabilities, (q) though operating to the se- 
curity of others, clearly arise out of a disability imposed on, and 
a privilege allowed the infant for his own protection. What is 
the nature of this disability and this privilege will appear in the 
ensuing chapters. 

4. For the security of himself, he cannot appoint an attor- 
ney, (r) (4) state an account, {s) (5) or, with the exceptions hereaf- 

(k) Co. Litt. 3 b. I Roll. Abr. 731. 1. 40. 2 Roll. Abr. 153. March 41, 
43, Cro. EI. 636. Cro. Car. 556. 

(0 Dy. 143. Raym. 84. Sid. 162. 

(wi) Co. Lit. 128. a. Cro. El. 637. March 92. That is, a public attorney 
ior prosecuting suits at law; but he may be a, private attorney; as for the 
purpose of delivering seisin, or performing acts so merely ministerial that 
they may be done by the most ignorant C. Lit 52. 

(n) Co. Lit 172. Latch. 169. Noy. 87. Palm. 528. 2 Roll Rep. 271 . 
1 T. R. 40. (o) Eq. Abr. 6. (p) Carth. 446. 

(q) t. e. of being bailiff or administrator. The disability, that of stating 
an account; the privilege, that of avoiding his bond. 

(r) Roll. Abr. 287. 

(«) Co Lit 172. 1 T. R. 40. 1 Roll. Abr. 129. Co. Lit 281. 



(4) Posty ch. II, sec. 1, n. 6. 

(5) Post, ch. II, sec. 1, n. 7. 
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ter to be noticed, bind himself to the performance of any 'act 
or contract, by deed or parol. This latter incident of infancy, 
constitutes a privilege or a disability, accordingly as the infant's 
act is considered voidable or void. 



•CHAPTER II. -S 

What acts of an infant are vaid^ and what voidable. 

The method taken in law to protect an infant against the 
effects of his own weakness, has been, to consider his acts as 
not binding (a) and to allow him to rescind all contracts ; (with 
the exceptions which are specified in chap, v.) 

But there are two degrees in which his acts or instruments 
appear to be not binding. 

'First, by being considered as if they had never existed, *9 
that is, wholly void. Secondly, as being defeasible, at the 
election of the party with whom they originated^ that is, void- 
able only. 

A voidable act is binding on others, until disaffirmed by the 
party with whom it originated ; (6) it is capable, at a proper 
time, and by proper means, of being confirmed or rendered 
valid. (6) 

A void act never is, nor never can be binding, either on the 
party in whom it originates, or on others ; all who claim through 
or under it, must fail, (c) and it never can at any time or by any 
means be confirmed or rendered valid, (c) 

It becomes, therefore, of tho highest importance {d) to ascer- 
tain, if it be possible, what acts of an infant are void, and what 
merely voidable. 

(a) 29 E. 3. 20. b. 1 Roll. Abr. 729. Co. Lit. 172. 281. 
(6) Example : a lease for years of land, taken by an infant, and occupa- 
tion under it af\er becomes of age. Cro. Jac. 320. Ketsey v. Elliott 

(c) Example : a will of land (testator being dead) not properly attested 
according to the statute 29 Car. 2. 

(d) See post — any party interested may take advantage of a void act of 
the infant ; but only the infant himself or his representatives can take 
advantage of his voidable acts. 
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Two rules ore given in the books to assist us in coming to 
Buch conclusion ; but neither of them, on examination, will be 

found satisfactory. 
10* •The first is to be found in Perkins, (c) "That all gifts, 
grants, or deeds, made by infants, which do not take effect 
iy delivery of his handj are void ; but all gifts, grants, or deeds, 
made by infants, by matter in deed or writing, which do take 
effect by delivery of his hand, are voidable^ by himself, by his 
l/faeirS) and by those who have his estate." (1) 

Now, if the first part of this rule held good in all cases, a 

parol lease for years made by an infant, would be absolutely 

void ; but if the infant could recover in an action for rent arrear, 

on such lease, (which cannot be denied) (/) it is clearly only 

voidable. . 

Besides, the rule comprehending only gifts, grants and deeds, 

is not sufficiently extensive for general application. 

11* *The second rule is, that those acts are void in which there 

is no semblance of benefit to the infant : those from which 

he may receive benefit, voidable only. (2) However, it has been 

(e) Sect 12.. (/) 18 E. 4. 2. 1 Mod. 25. 

(1) This rule of Perkins, was cited with approbation by Lord Mans- 
field, in Zouch v. Parsons, 3 Burr. R. 1804, and he considered the words 
^ which do take effect" as an essential part of the definition, and as intend- 
ing to exclude letters of attorney, and all deeds delegating a mere power, 
and conveying no interest In his opinion, the true criterion between void 
and voidable contracts was, " the solemnity of the instrument, and delivery 
•f it by the infant himself," and not its apparent prejudice or benefit to the 
infant Other authorities have understood these words of Perkins differ- 
ently, and consider that " by delivery of his hand" he did not refer to the 
delivery of the deed^ but of the thing granted s and in Stafford v. Roof 
^ Cowen, 626. Chancellor Jones seems to have held that an infant's deed 
was voidable, only when there was a manual delivery by himself j but this 
is expressly condemned by Ch. Kent in 2 Kent's Com. p. 236, n. c. 3rd Bd. 
According to the later authorities, semblance of benefit or prejudice is the 
true criterion between void and voidable contracts. See Tucker v. More- 
land, 10 Pet 68 ; Preston on Con v. 2 vol., 248 ; Shep. Touch, 232 ; Baylis 
v. Dineley, 3 M. and S. 481, where Lord EUenborough recognizes this 
rule; Fonda v. Van HomC} 15 Wend. 635; Phillips v. Oreen, 3 A. K. 
Marsh, (Ky.) 9 ; Reeve's Dom. Rel. 250; Hoyle v. Stowe, 2 Dev. and 
Batt (N. C.) 324 ; 2 Kent's Com. 236 ; and the authorities cited in the 
next note. 

(2) This rule was first laid down by E3rre, ch. I. in Keane v. Boycott 2 
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holden, that if an infant grant a rent charge out of his land, this 
is not absolutely void, but voidable only, {g) because the deed 
was delivered with his own hands (3) 

•Besides, how can it be ascertained from the act or instni- 12* 
ment itself, whether benefit or detriment will eventually ac- 
crue from it ? A bond with a penalty given by the infant, 
•(than which nothing can be apparently less beneficial to 13* 
him) might be the condition ignorantly required before in- 

(g) 3 Mod. 310 in note. 6 Annee. B. R. Hudson v. Jones. 3 Bac. 
Abr. 601. Infancy (L) 3. Viner and Comyn both lay it down, that snch 
a rent charge is absolutely void ; and both quote for their authority Per- 
kins s. 13. 17. 3 Mod. 310. Perkins vouches for his authority, Pasch. 18 
E. 4. 2. where fw sttch position is to be found. The position in 3 Mod. 310, 
Thompson v. Leach, is an obitur dictum, and immediately preceded by an 
assertion " that the grants of idiots and infants are parallel both in law 
'andreasotu However, the authority of that assertion has since been de- 

H. BI. 515, and has been adopted by Lord £Ilenborough in 3 M. and S. 481 • 
by Story J. in 1 Mason's R. 82 ; by Ch. Kent, in the second volume of his 
commentaries, and by many courts in this country as the most intelligible 
rule that can be extracted from the authorities. See Vent v. Osgood 19 
Pick. S72 ; Lauron v. Lovejoy, 8 Greeni. R. 405 Fridge v. The State 3 
Gill v. John, (Md.) 104 ; Wheaton v. East, 5 Yerger, (Tenn.) 41 ; 6 Id 9- 
Kline v. Beebe, 6 Conn. 494 ; but this rule is often exceedingly difficult of 
application ; liable to many exceptions ; and by no means satisfactory * 
Fonda v. Van Home, 15 Wend. 631, 635;Breckenridge's Heirs v. Ormsby] 
1 J. J. Marsh, (Ky.) 236 j 1 Am. Lead. Cas, 103-4; and see Cheshire v. 
Barrett, 4 McCord,241 ; Lester v. Fraser, Riley's ch. R. (S-C.)* 76 86- 
Phillips V. Green 3 A. K. Marsh, (Ky.) 7. ' ' 

The tendency of modern decisions, and the opinion of elementary wri- 
ters is, to hold all an infants contracts, only voidable, and susceptible of 
ratification or disaffirmance as he may elect 2 Kent's Com. 236 ; Story on 
Contracts, sec. 38 (Ist Ed.) ; Reeve's Dom. ReL 251 ; 1 Swift's Dig. 56 • 
13 Mass. 239, Wilde J., and the fact that an infant's deed, note, bond, and 
account stated, formerly held void, are now considered only voidable, is 
evidence of this tendency ; and in 1 Am. Lead. Cas. p. 104, it is said that 
the only contract binding on an infant, is the implied contract for necessa- 
ries ; the only act which he is under a legal incapacity to perform is, the 
appointment of an attorney; all other acts are voidable orconfirmable by 
him at his election. Such a rule certainly gives the infant a greater priv- 
ilege, than to hold that the Court have power to declare certain of his con- 
tracts absolutely void, although the infant himself might choose to ratify 
thein. 

(3) Post, ch. II, sec. 6, n. 
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v(S ing him with a valuable office. Perhaps it may not, even 
at this day, be unsuccessfully contended, that few, if any, of an 
infant's acts are absolutely void. 

This position will be maintained on three grounds : 

First, on the principle of the law relating to infants ; 

Secondly, on the rules of pleading ; (A) and, 
Thirdly, on a review of the cases. 
14* 'First then, to protect the infant against the effects of his 
own weakness, appears clearly to be the principle of the 
law ; and if this protection can be effectually secured to him by 
any means short of inflicting a detriment on innocent persons, 
such infliction must be unnecessary and unjust. Now to consid- 
er any acts of an infant absolutely void^ might indeed operate to 
the protection of the infant, but it would in many cases serious- 
ly, affect the rights of persons in nowise implicated in the in- 
fant's transactions, and might not unfrequently be prejudicial to 
the infant himself. 

Surely it would be a greater indulgence to the infant and more 
for his advantage, to allow him, when he comes of age and is ca- 
pable of re-considering what he has done, either to ratify and 
affirm all his deeds and contracts, or to break through and 
15* avoid them ; *and that this power should be extended, as 
well to those acts which may turn out to the infant's disad- 
vantage, as to those which are apparently beneficial ; for if the 
privilege (i) be confined only to acts attended with advantage, (j) 
it would be worse than nugatory ; if denied to acts apparently 

nied by Lord Mansfield. 3 Burr. 1807. Zouch v Paraons. Besides which, 
if a grant were made by a non compos^ only his heir could have a writ of 
" Dum jwl non compos ," but where an infant makes a grant, either he, or 
his heir, may have a writ of " Dum fuit infra (ctatemJ^ Co. Lit 247. b. 
The one may aver his infancy, but not the other his lunacy, d^c. so that 
their grants are by no means parallel as to their consequences. 

(h) Lord Coke says, " One of the best arguments or proofs in law, is 
drawn from the right entries or course of pleading." Co. Lit. 115, b. 

(i) It is equally to the security of the infant, and more to his advantage 
that by considenng his acts voidable, we should give him the privilege ot 
avoiding, which implies also that of confirming them, than tliat by consid> 
ering them void, we should lay him under the diaabilUy of acting at all, 
and place him on a level with idiots and lunatics. See Post. 

{j) Which it is not; for generally, such acts are absolutely binding on 
him. 5. Br. P. C. 570. 2 T. R. 161. 
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or even really prejudicial, it would be no privilege at all, or at 
most an empty and idle one. 

The giving infants such power in general over all their acts, 
will sujficiently secure them against the danger of being over- 
reached by others ; for when the power is general, and all per- 
sons who deal with an infant know they are to be at bis mercy, 
this will take off from the temptation of imposing on him : 
or if *any should be so hardy as to attempt it; yet, since *16 
the infant is at liberty to rescue himself by avoiding the in- 
jurious contract, it seems no possible mischief could arise by suf- 
fering it in the mean time to hang in equilibrio, and deferring to 
pronounce any sentence upon it, since that, as it hath been 
shewn, would curtail the infant's privilege, and take off from 
his freedom of judging at all. 

Secondly : Any thing which at common law renders a deed 
absolutely vaid^ as razure, interlineation, alteration, coverture, or 
lunacy at the time of execution, may be given in evidence un- 
der the general issue of << nan eat f actum /* (k) the instrument, 
under such circumstances, is considered as iif it had never ex- 
isted, and in that view, " is not the deed of the defendant." But 
infancy must be pleaded specially, (4) and cannot be given 
in •evidence under the issue of " nan est factum.\t) The 'IT 
infant's deed, as existing to some purposes, (that is, to bind 
others at least) cannot be considered already void, or no deed at 
all, but must be avoided only by shewing the circumstances un- 
der which it was created. It b obvious that this reasoning is 
applied only to such deeds of an infant, as have sometimes been 
held to be void ; and the argument is strengthened by the infer- 
ence to be drawn from the rule given by Perkins ; (m) viz. that 
the solemnity with which such instruments are executed, by 
sealing and delivery out of the infant's own hand, is a prima fa- 
cie presumption that all is right ; and though afterwards, on cir- 
cumstances appearing otherwise, the infant, for his own protec- 

(k) 11 Rep. 27. a. 5 Rep. 119. b. 12 Mod. 609. Str. 1104. 

(0 5 Rep. 119. a. Moor pi. 132. Cro. Eliz. 127. 2 Inst 483. Poph. 
178. Salk. 279. Lord Mansfield says, the reason is, not because it has 
the/orm of a deed as alleged in 3 Mod. 310, but because it ha$ an operation 
from the delivery. 3 Burr. 1805. (m) Sect 12. 

(4) PoeL cb. II, sec. 2, n. cb. Ill, sec. 5, n. 
3 
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tion, is allowed to avoid iostruments so execnted, yet it woidd 
be too much to insist, in the face of such a solemnity, that the 

deed was void from the beginning, as if it had never existed. 
18* *We come in the third place to a consideration of the ca* 

ses ; some of these will be found contradictory ; but it must 
Be observed, that in the greater part of them, the prolectioB 
of the infant being the only point in question, both the Ckrart 
and the bar, so long as that object was attained, seem to have 
used at random the terms void and voidable^ without any regard 
to precision.(n) (6) Very little, therefore, can be gathered from 

(n) As in Cro. Bliz. 980, the question is stated to have been whether the 
dead were good or voidable; and the Court held it void^ which word the 
reporter evidently uses in the same sense as the word voidable preceding. 

(5) This remark of the author may serve to reconcife the conflicting' 
lajiguage of some cases concerning void and voidable contracts. That the 
words " void " and " voidable,'* have been vaguely used, and oflen con- 
founded, and that the former has been appiied to contracts, to denote mere- 
ly that they ^oere not bin^ling^ and as expressing no opinion, whether they 
might, or might not be ratified, will be evident fn.m the iollowing, among 
many other instances. Thus, in Conroe v. Birdeali. 1 John. Cas. 127, ihe 
marginal no*e indicates that the Court held the contract " void," and the 
ca«;e is «o cited in Mason v.Cenison. 15 Wend. 71 ; by Story on Contracts^ 
sec. 4C, n. ; by Ch. Kent in he Commentaries, 2 J vol. p. 241 ; and by other 
elementary writers, but the lan^age of the Court was, "the bond is void- 
able only, at the election of the infa:it" So, in Curtin v. Pat ton, 11 Berg. 
A Rawle, 311 Justice Duncan, speaking of the infant's contractus a surety, 
•alls it " absolutely void," but in the next line, makes use of such expres- 
MODS as "confirming," "distinct acts of confirmation,"d&c. — ^plainly showing 
that in his opinion, the contract was susceptible of a ratification, and if so, 
of course only voidable, and not '^ absolutely void." In a similar manner, 
in Thornton v. Illingworth, 9 fi. C. L. R. 256, (2 B. & Cr. 824,) Bayiejr, 
J. calls the contract then under consideration, a " void" one, but the caee 
shows that had there been a ratification before the action was commenced, 
as there was qfievy the infant would have been bound ; a conclusion im- 
possible, had the contract been really void. So an infant's acceptance of 
a bill of exchange, has been called <■ void/' 2 Kent's Com. 235, but that it 
is only voidable, is apparent from the case of Gibbs v. Merrill, 3 Taunton, 
907 ; where a plea in abatement was held good because an infant co-Cbc- 
ceptor had not been joined with the defendant in an action on the bill, but 
such joinder would have been unnecessary had the infknt's acceptance been, 
like that of a feme covert, absolutely void. And in the same case, Sir 
James Mansfield uses the word void in the same indefinite^manner, for on 
page 312, he calls the contract voU bat on page 313, be says « the cantract 
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their expressions towards the solution of this question, except In 
those cases where the rights of third persons coming into con- 
sideration, the very point of discussion was, not the mere dis- 
charge of the infant, but whether his deed were void or void- 
able. 

* Warrant of Attorney — Feoffment^ with Livery by Attor- *I9 
ney — Account stated — Feoffment to Cruardian — Will of 
Lands — Release of Debts by infant Executor. 

It has been decided that a warrant of attorney given by an 
infant is absolutely void^ and not merely voidable.(o)(6) The 

(o) 1 H. B1, 75. Saunderson v. Marr, though the infant, being aware of 
the law, gave the warrant fraudulently. 1 Lev. 86, 87. Russell v. Lee. 

is not void until he wcmds t^," that is to say, it is only voidable. Another 
instance accurrs in the frequent application of the word " void" to fraudu- 
lent contracts, but they are only voidable^ for ihe party on whom the fraud 
is practised, may ratify if he choose and thus bind the other ; but neither 
party is, nor can be bound in a contract strictly void, as for instance in a 
contract contra bonas mores, or a contract in violation of a «ta^ute,^c. 
So, money borrowed by an infant is called a void contract in Com. Dig. 
Enfant, (C.) 2, but it is only voidable, and a promise to repay a(\er full 
age is binding. And in Williams v. Moore, 11 M. & W. 256, the Court 
recognize this indefinite use of the word, for they say, in effect, that an in- 
fant's contracts are void, if by void is meant incapable of being enforced 
against them; but if by void is meant, incapable of being ratified, then they 
are not void. These instances are sufficient to illustrate-'the vague use of 
the word void, and may serve to reconcile some eases, and perhaps to point 
out ihe origin of the application of the word void to any of an infant^ 
contracts. 

(6) Bennett v. Davis, 6 Cow. 303; Maples v. Hastings, 3 Harrington, 
(Del.) 403 ; Oliver v. Woodruff, 4 M. & W. 650 ; Lawrence v. Mc Arter, 
10 Ohio, 37 ; Pjle v. Cravens, 4 Littell, (Ky.) 18 ; Bac. Abr. Infancy, I. 3 ; 
1 Am. Lead. Cases, 106. But the reason for such a decision, it is difficult sat- 
isfactorily to determine. The reason often assigned is, that if the power of 
attorney aathorizes the conveyance of land, it must ie pr^'udicial to the infant^ 
(which under the rule often laid down, makes the contract void,) but it does 
not appear why authorizing another to convey, should necessarily be more to 
bis prejudice than conveying himself; yet his own conveyance is only voida- 
b]e« not void, as has been often decided, see Bool v. Mix, 17 Wend. 119-; 
6agle Fire Co. v. Leach, 6 Paige, 035 ; Wheaton v. East, 5 Yerger, (Tenn.) 
41 'f Dearborn v. Eastman, 4 N. H. R. 441 ; Kline v. Beebe, 6 Conn. 490. 
But this is the only reason assigned, and the rule itself is not witiioat an ex- 
ception, 9t& tint if the poww of attorney aothoriiet the reception of aeitia of 
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groimd of this decision probably was, that an infant being in the 
first place disabled from appointing an attorney, every such ap- 
pointment when made must be altogether without eBoct^p) 
90* 'But the Court gave no reasons for the decision* The rea* 
son may be, that such an instrument is incapable of ratifi- 
cation. The same attorney, it is true, may be continued after 
age, but it must be by a new warrant— See post, Sec. 9. How- 
ever, cases may occur in which it will be found very inconven- 
ient to maintain that even a warrant of attcMrney is absolutely 
void. 

It is clear that an infant cannot be bound by an aeeouni Haitd^ 
and that a plaintiff must fail in an assumpsit on suchaccount.(9) 
But whether it be vouf, or only voidable^ does not appear by any 
decision.(7) Perhaps it may ;be successfully contended, that such 
an account is absolutely void ; if not on the above ground of 
SI* previous disability, (which is not altogether *satisfactoryXr) 

(f) And therefore a feoffmcint .b|r an infant, with livery bj tetter of attor- 
ney, ia wUL Perkins 19. 2 JBtolL Ahr. 2. Palm. 237. The attorney and 
feolfoe in aoch caae irpftld he diaeeisorv, but not the infant. 2 Roll. Rep 242. 
2 Inat 483, a wammt of j^ttomey to accept livery, waa held only voidMc as 
being ao clearly lor t^e iniiMit'a advantage. Noy. 190. 1 Roll, Abr. 790. 

{q) 1 T. R. 40. Ca Lit. 172. Even though the particulara of the account 
were for neceaeariea, 1 T. R. 42; for the issue on the account stated, would 
pass by the true object of inquiiyt viz. whether the articles furnished were 



(r) For on what is the previous disability grounded, but a consideration of 
the infant's weakness 1 a consideration which applies equally to acts, confeas- 
edly only miotics. If an infant enfeoff his guardian, this is void on the very 
principle of law Ibr the infant'a protection ; for if auch an act were in any 
ways capable x>f conftmation, it might obvioualy become a motive with the 
guardian for oppresajng the infant. That such an act is void, see 1 Roll. Abr. 
728. 85 Ass. 9, And on the saine principle, it seema that any conveyance by 
an in&nt to his gu^ian, muat be absolutely void. 

land, it is tftea jsnly voidable. Bro. Abr. Faits. 1 Roll. Abr. 790 ; Zouch r. 
Parsons, 9 Bunu 1806; Story on Contr. »^, 99. Analogy would indicate, 
that ttad same rulei should hold to this, as to all other contracts, and that a 
warrant oif attorney should he no more void, fcr mc, than any contract, but the 
authorities have established a dijflbrent rule ; and see 1 Am* Lead. Cas. lOO. 
The anomaly, however, is confined to sealed instruments, and parol authority 
to transact business for an infont, is not void» but nierely voidable. 20 Am. 
fur.p.2Q6; Whhney r. Dutch, 14 Mass. 469. 

(7) It is now well settled that an account stated* is only voidable^ and if 
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yet, from the nature of the transaction itself, which does not ad- 
mit of reference or reconsideration without becoming substan- 
tively a new act, and is therefore incapable of ratification, the 
chief of a voidable act. Thus, if an infant state an account, 
and after he comes of full age agrees to abide by such account, 
this agreement is rather a new accounting, than a ratification of 
the old. And therefore, if the agreement after age be binding, it 
cannot so accurately be said that a voidable act has been rati- 
fied, as that a new and valid act has been done. 

A foUl of lands made by an infant, may perhaps, for the same 
reason, be considered as absolutely void,{3) rather than voidable. 
(8) A republication of the will after the infant came of age, 
would in fact, be the first creation of it ; for had the infant died 
within age, or after age, without republishing the will, no de- 
visee could have taken under it, any more than if it never had 
existed. 

*A relecLse of debts by an infant executor is void, for ad- *22 
ministration is only committed to the infant sub modoy and 
his power does not extend to the release of debts, though he may 
give a valid acquittance when they are paid.(^) 

Parol Promises amd CofniraxAs. 

2. From one strong case, and the general rules of pleading, 
there seems good ground to contend that the farol promise or 
eoniraei of an infant is absolutely void. However, the ail- 
ments in favor of its being only voidable, appear the stronger of 
the two. (9) 

(s) 1 Sid. 102. Dy. 143. pi. 56. (0 5 Rep. 28. Russell's case. 

ratified, an action of debt^ as well as assnoipsit, will lie. Williams ▼. Moor, 
IIM.^W.256. 

(8) But this being the efiect of the Sutute of Wills, ought not to afiect 
the argument of the question, " How far an infant's contracts are void at 
Comnum LawJ* The statutes in difierent States have adopted diflferent ages 
as the period of an infant's competency to devise lands, and as to his power 
to devise chatteU, see posu ch. V. see, 8, and notes ; but in no case can he 
devise through the medium of a power. 4 Kent's Com. 505. 

(9) And the deeisionB are to the same e^ct The following are instan- 
ces of contracts, that are only voidable. The assignment of a promissory note 
not negotiable. Willis v. Twambly, 18 Mass. 294. A release of damages 
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la assumpsit, which is an action brought on parol promises 
or undertakings, express or implied, infancy may be given in 
evidence under the general issue "non assumpsit."(l) And 
23* in Derby v. Boucher, (u) the court*expre8sly held, that in- 
fancy might be given in evidence under the general issue 
" non assumpsit," because the infant's promise was absolutely 
void, and not merely voidable, as a deed, which taking eShci 
by delivery, is a more deliberate act 

In aid of this position too is the first part of the rule given by 
Perkins, (to) ^^ that a bare agreement to deliver, is void ; actual 
delivery only voidable." But in the case (from the year books) 
put in elucidation of this by Bacon, the promise or agreement 
was void, not because made by an infant^ but because there was 
no consideration for it ; and so would have been equally void 
for a person of full age ; it was a bare agreement to give a horse. 
So, a promise by an infant to pay, on an account stated, is void in 
the first instance, certainly for want of consideration ; the ac- 
count itself being void, could not form the subject of a consider- 
ation. 
24* *The case of Darby v. Boucher, was a hard case upon the 
infant, ( an attempt to make him pay for goods furnished 
his wife, dum sola) and the oourl might have strained a point 
to get him o£ At any rate the case is met by that of Souther- 
ten V. Whitlock,(a:) in which it was decided, that if goods, not 

(u) 1 S^lk. 279. In Poph»»» 178» Jones, I. s&jb, the infant nujr plead 
•< non aseumpeit/' btcause his promiae is void. Bat great latitude is given to 
the general issue in ^ assumpsit," from the very nature of the action, which 
being applicable only to contracts and instruments of a less defined and tan* 
gible nature than deeds^ would, if such latitude were not allowed, give rise to 
new and intricate special pleading, such as could never exist in the beaten 
and confined system which Is used in actions on deeds. 

(w) Sec 12. 19. 

(a?) 1 Str. 690. S. P. per Holt, C. J. in Hylling v. Hastings 1 Lord Itay- 
mond. 389. 



for an injury. Baker ▼. Lovett, 6 Mass. 7B. A contract of charter, ibr the 
hire of a vessel. Thompson v. Hamilton, 12 Pick. 4*25. The manumission 
of a slave. Rogers v. Berry, 10 J. R. 132. The loan of money at an nsarioos 
interest Millard v. Hewlett, 19 Wend. 301. 

(1) See 1 Ch. PL 470 ; Gould's PL ch. vi. sec. 47 ; Kimball v. Lampoon, 
2 Yt R. 138 ; Wailing v. Toll, 9 J. R. 141 ; Seaton ▼. Gilbert, 2 Lev. 144 ; 
Staasbury ▼. Marks, 4 DalL 13a It may also be pleaded specially. 1 Ch. 
¥1 474 
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necessaries, are delivered to an infant, who after full age rati- 
fies the contract, — ^he is bound. This must have been decided 
clearly on the ground that the implied promise of payment aris- 
ing on the delivery of the goods, was only a voidable and not a 
void undertaking ; for had it been absolutely void, it never 
could have become the subject of ratification. Nor is this case 
impugned by that of Stone v. WithipoU, (y) in which an execu- 
tor, sued on a promise to pay the debt of his infant testator, for 
goods, not necessaries, was held not liable ; for the infant, hav- 
ing died before he could ratify the contract, was in fact, 
whether his contract were void or voidable, never •charge- ^26 
able, {z) and so no consideration could exist for the execu- 
tor's promise. 

In the case too of Tapper v. Davenant, (a) a ratification after 
full age, of an infont's contract for goods, not necessaries, failed ; 
not because the implied promise on originating the contract was 
incapable of ratification ; in other words, not because the parol 
contract itself was absolutely void, for that position was not 
even advanced ; but because the consideration set up for the ra- 
tification, had disappeared. A bond having been given by the 
infant during his minority, for the amount of the simple con- 
tract debt, the giving of the specialty was held so to have ex- 
tinguished the simple contract debt, as not to leave a sufiicient 
consideration iox an express promise after full age, concerning 
the goods, to operate upon. 

If the promise made by an infant were absolutely void, 
it would form no consideration*for a promise made to him ; *26 
but in Forester's case,(l Sid. 40.) an infant recovered in "as- 
sumpsit," and the judgment was not permitted to be arrested, 
on the ground that there was no consideration for the defen- 
dant's promise ; but it was ruled by the court that the action 
well lay, because it was only in the election of the infant to 
avoid his promise ^ and not in the election of the other party. 
The same case is reported by Keble, (1 Keb. 4.) and it is there 

(y) Cro. Eliz. 126. 

(z) The court certainly said, that a promise by the infant was void, though 
his bond was only voidable. Had a promise been made after full age to die- * 
charge a debt contracted for the infant's security, the executor had been 
liable. 4 Leon. 5. 

(«) 8 Keb. 79a Buil. N. P. 15& 
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expressly laid down, that the infant's promise is voidable and 
not void. 

Another parol contract of the infant's, which seems to have 
been considered only voidable, is a bill of exchange or promia- 
sory note. (2) For, though the infant having drawn such bill, 
or made such note, may, in an action on it, discharge himself 
by pleading infancy, or giving it in evidence under the 
27* 'general issue of "non assumpsit:" yet, if the bill were 
absolutely void to all intents and purposes, no endorsee 
could be permitted to recover against an endorser ; nor could 
the infant ratify the note after he came of age, which it seems 
he may, even though he never received volue for it. Per Ash- 
urst, J. 2 T. R. 766, (Cockshott v. Bennett,) who speaks of a 
note given by way of security, for a third person. The inno- 
cent would suffer, and credit be shaken, without adding at all to 
the security the infant possesses in his present privilege of dis- 
charging himself when sued. It has accordingly been determin- 
ed that an endorsee may recover against the acceptor or en- 
dorser of such a bill, {b) 

(h) 4 Etp. N. p. C. 187. Perhaps it may bo alleged that every new party 
to a bill of exchange or promisory note, originates as it were a new instrument 
to himself. But the succeeding instrument at least arises or grows out of the 
preceding ; and if the root be cut o% the tree must fall. See Dyer, 148. b. 

(2) Although some decisions have pronounced an in&nt's promifory note 
▼Old, yet the current of authorities hold it only voidable .This is expressly as- 
serted, or necessarily implied, in the following, among many other cases. 
Wanesby v. Lindenlieger, 2 Rand. (Virg.) 478 ; Good»ell v. Myers, 3 Wend. 
479 ; Wright v. Steele, 2 N. H. R. 51 ; Lawson ▼. Lovejoy, 8 Greenl. 406 ; 
Reed ▼. Batchelder, 1 Mete. 5S9; Barle v. Reed, 10 Id. 387; Evertson ▼. 
Carpenter, 17 Wend. 419 ; Fisher ▼. Jewett, Benton's (Mew Brunswick) R. 
35 ; Dubois v. Wheddon, 4 M'Cord (S. C.) 21 ; Cheshire v. Barrett, Id. 241 ; 
Bobo V. Hansel], 2 BaUey, 114 ; Orris v. Kimball, 3 N. H. R. 314; Thomp- 
son V. Lay, 4 Pick. 48. The cases of Swayaey v. Vanderheyden, 10 J. R. 
33 ; M'Minn v. Richmond, 6 Ycrger (Tenn.) R. 9 ; holding the contrary may 
be considered as fully overruled. An infant's note is also voidable, although 
he lived apart from his father. Tandy v. Masterson, 1 Bibb. (Key.) 330 ; or, 
was canying on a trade for himself, and the payee supposed him an adnlL 
Van Winkle v. Eetchum, 3 Caines. 323 ; or, although fraudulently repre- 
sented himself of full age. Conroe v. Birdsall, 1 John. Cas. 127 ; Bnrley v. 
Rupell, 10 N. H. 184 ; Storlfoos v. Jenkins, 12 Serg. dz. Rawle. 309. A bUl of 
exchange is doubtless subject to the same rule as promissory notes, and only 
voidable. See ante, n. 6 ; Hunt v. Massey, 27 E. C. Ij. R. 230, (5 B. & Ad. 
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*As the infant would certainly recover in an action of debt 
for use and occupation, under a parol hdscy gi anted by 
Kim, (c) it is clear that such grant cannot be absolutely void, 
though Yiner states that it is so, {d) because the infant may 
bring an action of trespass against the lessee : but in the very 
case which is quoted as an authority for this position, it is ex- 
pressly stated that the infant may bring an action of trespass 
against his lessee, or an action of debt at his election, (e) Now 
what does this privilege of election constitute, but a voidable 
act? It does not clearly appear in the year-book whether the 
lease were by paroj or indenture ; but it will hardly be denied 
that the infant might bring an action of debt on the former ; (/) 
for in the same case it is stated, that the infant, on a sale of 
goods by *him may bring an action of debt, or trespass, at *29 
his election ; he may confirm the act by bringing debt, or 
avoid it by bringing trespass. From this authority it is perfectly 
clear, that the other party to the contract could not successfully 
plead the infancy of the plaintiff or << nil debet J^ But if the con- 
tract had been, by reason of infancy, absolutely void, as if it had 
never existed ; either of those pleas would have barred the ac- 
tion. Here then we have another act which is only voidable ; 
and if the infant deliver the goods with his own hands, he can- 
not maintain trespass, {g) though perhaps he might trover. If 
he were to bring trover or trespass, after being fairly paid for the 
goods, equity would relieve against him. (A) 

(c) I Mod. 25. per Twisden and Kelyage, J. 

(d) Yin. Abr. Enf. O. pi. 1. 

(e) 18 Ed. 4. 2. G^awdy, J. thought that a parol lease, even without any 
reservation of rent, (the lease being made to try a title) was only voidable ; 
the two other jiistices were against him. 2 Leon, 217. It was afterwards 
decided that Gowdy was right, Noy, 130. 3 Bur. 1806. Lord Mansfield 
says, " the lessee can in no case avoid the lease, on account of the infancy 
of the lessor ; which shews it not to be void, but voidable only." 

(f) In Smith v. Bowin, (1 Mod. 25 ) Twisden, J. expressly says, that he 
knew an infant plcuntiff who had recovered in an action on a parol lease. 

( g) 21 Hen. 7. pi. 39. 26 Hen. 8. pi. 2. if he bails goods to his own use, 
trespass does not lie against the bailee. 1 Roil. Abr. 730. 1. 20. 
(k) 1 Vcm. 132. 2 Vcrn. 224. 2 Vez. 212. 

902.) If judgment by default, be rendered in an action on an infant's note, it 
maj be reversed by writ of error. Knapp v. Crosby, 1 Mass. 479. The court 
should have appointed a guardian to appear for the infant. 
4 
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An infant shopkeeper^ who contracts for goods to sell again 

in course of his trade, (t) or an infant who contracts for 
•30 goods not necessaries^ (fc) or who borrows money ^ "though 

he afterw€trds actually lay it out in neceassries, (I) are 
clearly not liable in an action for payment of the goods, oi 
money. (3) But as nothing can prevent them, when of full age, 
from ratifying the contract if they choose it, by pa3^ent for the 

goods, and repayment of the money ; or by a promise to 
31* to that effect ; (w) *such contracts must be deemed only 

voidable^ and not absolutely voidr 
A contract to serve, entered into by an infant slave £n the 
West-Indies, was held only voidable by the infant at most 
(n) (4) 

(t) 1 Roll. Abr. 729. Cro. Jac. 494. 2 RoU. Rep. 45. 2 Str. 1083, nor 
for work done in the trade by an under-workmao, 2 Esp. 480« 

(k) Cro. Jac. 560. 2 Roll. Rep. 144. Poph. 151. Palm. 361. Gould- 
68. Godb.219. Leon. 114. 

(I) 5 Mod. 368. 1 Salk. 386, 7. 279. The lender muat, at his peril, lay 
it out for him, or see that it is laid out in necessaries ; for it may be bor- 
rowed for necessaries, and spent in a tavern. But if actually expended in 
necessaries, the lender is inequity allowed to stand in the place of the 
tradesman ; as in the case of money lent to a femme covert, 1 P. Wms. 
559. Pr. in Ch. 502. Harris v. Lee, 1 P. Wms. 438. It seems too that 
an executor may pay an infant a legacy for the purpose of finding neces- 
sariesf 3 Bro. Ch. Rep. 178. Davis v. Austen. In what case such pay- 
ment may be made to the father, see Cooper v. Thornton, 3 Br. Ch. 
Rep. 96. 

(m) 1 Str. 690. This ratification must clearly have a legal reference to. 
the preceding contract, and thus be a confirmative and not a substantive 
act ; for if it had no such reference, but were a substantive act, there 
would be an entire failure of consideration, and the party might reacind 
the promise made afler age ; which, from the case above, and .many 
others, it is pl&in he cannot do. 

(n) 2 H. Bl. 511. Eeane v. Boycott. 

(3) See on these points Van Winkle v. Ketchum, 3 Calnes, 323 ; Lowe 
v. Griffith, 1 Scott, 458. Turbervillev. Whitehoure,ll E. C. L. R. 326, 
*-l C. & P. 94.); 12 Price, 692. Post, Ch. V. sec. 17, and notes. 

(4) So an infant's contract to serve as a mariner in a whale ship it only 
voidable. Vent v. Osgood, 19 Pick. 572. Or his contract for labor and ser- 
vice. Moses V. Stevens, 2 Pick. 332 ; Weeks v. Leighton, 5 N. H. R. 343; 
Abell V. Warren, 4 Vt. R. 149; Medbury v. Watsons, 7 Hill, 110; orhi« 
indenture of apprenticeship, or enlistment; Posit ch. V. sec. 19. note; 
State V. Dimick, 12 N. H. R. 194; Nickerson v. Easton, 12 Pick. IIO. 
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3.— Bonds. 

It appears to have been long considered that the band of an 
infant is absolutely void ; (5) but there is no decision, (as will 
be shown) that expressly establishes this position ; and these are 
very good grounds for thinking such an instrument only void- 
able. On the authority of Perkins, {o) and the obiter dictum in 
Thompsen V. Leach, (p) Corny n lays it down, thai generally 
the deeds of infants are void, {q) We have seen (r) that little 
attention is to be paid to the dictum in Thompson v. Leach ; and 
there is an obiter dictum in Noy. 85. to the same effect : but the 
the word " void," as used by him in that passage, seems 
merely to imply " not binding." Perkins has, on this *sub- *32 
ject, ascribed to the year-books, positions which they do 
not contain, (s) 

Let us again recur to the principle that a void act is as if it 
had never existed, and cannot by any possible means be confirm- 
ed or rendered valid; while an act merely voidable mayl)e set 
aside, or affirmed at the election of the agent. 

If an infant, having given a bond for goods not necessaries, 
after age promise to pay the whole, or a part of the principal or 
intero^t due on such bond, he is immediately bound by such 
promise, (t) 

The bond, therefore, must form a consideration for the promise ; 
but had the bond been absolutely void, it could have formed no 

(o) Sect 13. (p) 3 Mod. 310. 

(q) Com. Dig. Enf. C. 2. (r) Ante p. 11, iii note. 

(s) Ante p. 11, in note. (/) 2 T. R. 776. 3 Leon. 164. 4 Leon. 5. 

(5) Infant*8 bonds have in some cases been held void, it is true, but no 
because they were bonda but simply because in those particular cases the 
contract was thought to be prejudicial to the infant. See Fisher v. Mou- 
bray, 8 East 300 ; Bayles v. Dinely, 3 M. & S. 477 ; AUen v. Minor, 2 Call 
(Virg.) R. 70 ; Colcock v. Ferguson, 3 Dcss. (S. C.) R. 482. Bonds 
are governed by the same rule as simple contracts, and if not manifest- 
ly of a prejudicial character, they are not void. Conroe v. Birdsall, 1 J. C. 
127 ; Curtin v. Patton, 11 Serg. db Rawle, 309 ; Reeves Dom. Rel. 262 • 
2 Oreen'L Ev. sec. 367, note 6. In Hunter v. Agnew, 1 Fox & Smith, (Ir- 
ish) R. 15, it was held, following the English cases above cited, that a bon^ 
with a penally and for the payment of interest, was void. 
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consideration, [u] and the promise would have been without 
effect. 

*To the objection that the goods formed the consideration, 
it may be answered, that the goods, not being necessaries, 
the plaintiff was as much discharged by law from payment for 
them, if he chose to refuse it, as from payment of the bond : be- 
sides the bond having bceu once given, the simple contract debt 
was absolutely merged in it, and could never again exist as a 
consideration for any future transaction, {x) 

It has already been shewn, (y) that the absence of apparent 
benefit on the face of the instrument, is not, and ought not, to be 
any criterion by which we shonld decide whether the deed is 
void or voidable. (6) In confirmation of that position, we may 
here adduce a judgment of Judge Ashhurst's, in which he ad- 
vances, that a security given by an infant is only voidable^ (7) and 
may be revived by a promise after he comes of age. Tliat he 
is bound in equity and in conscience to discharge the debt, 
though the law would not compel him to do so ; but he may 
waive the privilege which the law gives him for the purpose of 
securing him against the imposition of designing persons ; and 

(u) In the ease of Morning v. Knop, (Cro. EL 700.) which was ad- 
journed and never decided^ the want of consideration alleged, was no 
proof whatever that the hand was void. A perron of full age promises to 
pay a sum in ecmidenUion thai phnntif will forbear to $ue him on a bond 
given in infancy. Now as defendant at all events was not chargeable 
against his will, on such bond, he could gain no benefit, and plaintiffcould 
suffer no detriment by forbearance to sue ; and so, without going to the 
bond, forbearance was a bad consideration for such a promise. Had the 
promise been a substantive promise to pay the amount of such bond, the 
decision had been otherwise. 3 Leon, 164. 

(x) 3 Keb. 798. Bull. N. P. 155. (y) Ante p. 11 ; airo post. 

(6) For the authorities in support of the criterion here denied see Anie^ 
' sec. 1, notes 1 and 2. 

(7) See contra. Maples v. Wightman, 4 Conn. R. 376. ; Rogers v. 
Hurd,4Day, 57; Allen v. Minor. 2 Call. (Virg.) 70. The case of Cur- 
tin V. Fatten, 11 Serg. ^ Rawie, 305, sometimes cited to the same effects 
seems rather to agree with the text, and hold such a contract suscepti- 
ble of ratification ; and in Hineley v. Margantz, 3 Barr. (Penn.) 428, a 
promissory nots as surety, was held only voidable. 
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if he choose to wave his privilege the subsequent promise *will 
operate upon the preceding consideration, [z] 

To such as think the position, (that the want of apparent 
benefit is no criterion by which we can judge whether an in- 
strament is void or voidable,) not sufficiently established, this 
case, put by Ashhurst, J. is much stronger than the preceding 
one, of a bond for goods delivered ; for where a mere security 
for another is given by the infant, no benefit has accrued, or can 
accrue to him ; there is neither apparent nor actual advantage. 

At all events, in one case, the very point came in issue 
"Whether the bond of an infant, on a debt for goods not neces- 
saries) (a) is void or voidable." 

In assumpsit, special verdict finds obligation given for the 
same contract, for a coach and horses during infancy, and that 
the defendant, after the time of the obligation, at full age assum- 
ed : and by Gurdler, for the plaintiflF, the obligation is void, and the 
first contract is now continued by assumpsit at full age ; sed 
curia contra. The obligation is only voidable, and extincts the 
contract; so the assumpsit at full age is without consider- 
ation. (6) 

It is also expressly laid down in Moore, (c) that the bond of 
an infant is voidable, and not void. 

'Littleton {d) says the bond of an infant is voidable : Roll *36 
lays it down expressly that his bond is not void, but void- 
able : and in Darby v. Boucher, (e) the Court allowed that the 
bond of an infant is only voidable. 

Before the statute of 4 Ann, c. 16. s. 13. the penalty of a bond 
being recoverable at common law, if an infant, (although al- 
lowed to enter into a single obligation for necessaries,) (/) en- 
tered into a bond with a penalty, for the payment of them, he 
was dearly binding himself to pay for more than the necessaries 
furnished, and the law would never enforce such an obligation ; 
however, the courts in discharging him from it, seem clearly to 
have considered it rather voidable than void. The various 

(«) 2 T. R. 766. Cockshott v. Bennett. 
(a) See the next page. 

(6) 3 Keb. 798. Tapper v. Davenant (c) PL 132. 

(<Q Sec. 259; and every deed, feoffment, grant, confirmation, or other 
writing. Littleton's expression, is **poit estre avoyde." i. e. majf be avoided, 
(e) 1 Salk. 279. (f) See next page. 
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dicta simply say, that such a bond is not binding on an infant. 
The principal case on the subject is reported thus : 

The plaintiff had paid certain money for the nece8S.\Ty meat 
and drink of the defendant being an infant, and took tn obli- 
gation in the double sum for the payment thereof; and whether 
this were good or voidable^ was the question ; and the whole 
court held it to be void ; but if he had taken an obligation of the 
very sum which he laid out for his necessary maintenance, it 

had been otherwise, {g) 
•36 *Now the point here was simply the discharge of the in&nt, 
and not the precise question, whether the deed were void or on- 
ly voidable ; (A) and at any rate, even if we had not the preceding 
authorities to sway us, and the consideration that a single bond 
for nex^essaries was held valid ; it seems clear from the context, 
that the reporter uses the word " void," as an answer to, and in 
the same sense as "voidable," preceding; that is, the court c<m- 
sidered a single bond for necessaries binding on the infant ; but 
a bond with a penalty, not binding ; or such as might be avoid- 
ed by the infant. If the single bond for necessaries had been 
thought voidable, (which it never was in those days) (t) there 
might have been ground for considering the bond with a penalty 
void. But the single bond being valid, it was sufficient for the 
infant's protection, and accordant with the other decisions, that 
the bond with a penalty should be voidable, and seems clearly 
the result of the case, as stated by Coke. 

Since the statute 4 Ann, c. 16. s. 13. the penalty can make no 
difference (A) 

But there are two respectable authorities which lay it down 
that an infant cannot either by parol contract, or single oblig- 
37* ation, bind himself even for necessaries in a sum certain; *and 
that should he promise to give an unreasonable price, his 
promise could not bind him ; so that on this principle such a 
deed or promise would clearly be voidable. (I) However, there 
is a whole host of authorities which hold such a bond for 
necessaries valid, {m) 

(g) Cro. Eliz. 920. Ayliffe v. Archdale. Moor, pi. 929. Moor simply^ 
Bays, judgment was given for the defendant (h) See ante, page 18. 

(0 See post, chap. v. p. 89. (*) But as to this, see 8 East, 331. 

(0 Cases in Law and Equity, 186. Godb. 219. Rearsby and Cuffer'^ 
case. (m) See chap. v. p. 80. 
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4. — Leases. (8) 

A grant (n) of a lease for years reserving rmit, by an infanl^ 
or acceptance (o) of such a lease by him, is clearly only a void* 
able act; and not even voidable, where for the infant's 
benefit, (p) 

As to such a lease^ without any reservation of rent, there are 
two obiter opinions (q) and one decided case, (r) which say that 
it is absolutely void. The case was decided by two jus- 
tices, *Wray and Southcote, against Gawdy, who was *38 
clearly of opinion that the lease was only voidable. Both the 
opinions and the decision turn on the ground that in such a lease 
there is no semblance of benefit to the infant. But, as hath 
been before contended, {s) to decide that an act is void, and 
thereby to render it utterly incapable of ratification at any time, 
only because it is apparently without benefit to the infant, is to 
take from him all power of judgment, and to place him on a paral- 
lel with idiots and lunatics. Nay, to hold that an act which 
may be prejudicial to him is void, (and consequently incapable 
of ratification by any means) but that an act which may be 
beneficial, is voidable, (and consequently liable to defeasance,) 
is first, to place the infant on a parallel with an idiot, by taking 
from him all power of judging for himself, and then to assume 
that he wishes to act like an idiot, by conferring on him a pow* 
er which he can only exercise to his own detriment, and of set- 

(n) 18 E. 4. 2. 4 Leon. 4. 1 Jones, Sir W. 157. where it is also decided that 
a lease of a copyhold, tl ough void against the lord, is good against 
strangers. 

(o) Cro. Jac. 320. Qodb. 1 20. 1 Roll. Abr. 731. 2 Bulstr. 69. Brownl. 120, 
he may waive the term by not entering ; but if he enter on the land, he 
shall be charged with an action of debt during his minority, .2 Bulstr. 69. 

(p) Per BuUer, J. 2 T. R. 161. Maddon v. White. 

(q) 1 Roll. Rep. 441. Hutt. 102. 

(rX 2 Leon. 216. Moor, 105. Humphreston's case, ('which is aanalled 
by Noy. 130, and 3 Burr. 1806, see next page.) The jadgmenttoo, wa« 
on the rig?U and merits of the case, and did not turn on the point of the 
lease. (s) Ante, p. 



(8) See Bac. Abr. Leases and Term* for years, B ; Infkney and Age. I. 
The same rale la applied to leases, as to deeda. 
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ting aside au act which is beneficial to him, which, after all, it 
seems he cannot do. (t) 

It is amply sufficient for the infant's protection, that au act 
which may be prejudicial to him should be held voidable, and 
so liable to defeasance by himself at any moment': and this al- 
lows him the reasonable exercise of that discretion, which must 
be nearly the same in quantity at twenty years and a half as at 

twenty-two. 
*39 'Before we come to authority, therefore, it seems by the 

stronger reasons, that if an infant make a lease far years 
without any reservation of rent^ though this is apparently to his 
prejudice whilst he continues a minor ; yet, since he may either 
by assize or trespass (u) recover the possession and mesne profits, 
and so make it whole ab initio, the lease is good in the mean 
time; and the rather, because all the books agree that if 
rent be reserved on such lease, it would then be only voidable ; 
whereas such rent may be so small in proportion to the value of 
the land, that there may be more reason to adjudge it absolutely 
void, than if none at all were reserved ; (x) because in the one 
case the detriment is apparent, but in the other it may be so 
misrepresented and colored over, as to deceive the infant, evea 
when he comes of age, into some unwary act of ratification ; be- 
sides, that the infant when he comes of age may, if he think fit, 
make such lease for years without reserving any rent ; and why 
then may he not consent to and ratify such lease, (y) though 
made before. 

40* *Rent Charjge. Unequal Partition.(9) 

5. At all events the case of Hudson v. Jones, {z) (in which a 

(t) 6 Br. P. C. 570. 2 T. R. 161, poet, (u) 18 E. iv. 2, 

(x) Very prejudicial leases may be made, though a nomioal rent be re- 
■erved ; and there may be the most beneficial considerationt for a lease 
though no rent be reserved. 

(y) This might be done (if the law permits it) by accepting fealty, 
which is incident to every such lease. 

(z) Trin. 6 Ann® in B. R. 3 Mod. 1. in note. 310 Bac. Abr. 601. Enlant. 
(I) 3. An unequal partition, apparently so detrimental to the infant, is 
stated by Lord Coke to be only voidable, and that the infant has his elec- 
tion to confirm it at full age. Co. Lit. 171. 

(9) Sec Bac. Abr. Infancy ; Gelback's Appeal, 8 Serg. &. Rawle. 205. 
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rent charge granted by an infant , was expressly held to be only 
voidable,) and the opinion of Judge Ashhurst in Cockshott v. 
Bennett, (a) (that a security for another, given by an infant, is 
only voidable J and may be confirmed at full age) seem entirely 
to overrule the notion in the old books, (b) that want of benefit 
apparent on the face of the instrument, or ultimately arising 
from it, is a criterion by which it may be decided that the deed 
of an infant is void; and, 

In Rames against Machin, (c) it is expressly adjudged, in con- 
formity with Gawdy's opinion in Humphreston's case, that a 
lease vnthaut jrent made by an infarU to try a titlcy is good 
enough. 

•Lord Mansfield expressed the same opinion in Zouch .v *41 
Parsons, (d) and approved of the rule given by Perkins, 
" that such deeds of an infant as take effect by livery, are void- 
able only." To this may be added Littleton's express opinion, 
that the deeds of infants are only voidable ; (e) that of Lord 
Coke, (/) who lays it down generally, without any mention of 
rent, that the lease of an infant is voidable. 

Feoffment, Lease. 

6. The feoffment of an infant, if he make livery in person, is 
in all cases only voidable ; {g) (I) and yet it might be made on 
as little consideration as a lease without rent. 

(a; 2 T. R. 766. 

(b) Humphreston's case was decided on the ground of defect of uppa* 
rent benefit to the infant ; for the lease being made to try a title, would 
ultimatdy have been to his advantage. 

Nothing.can be less apparently beneficial to the infant than a bond, and 
yet that is but voidable, see ante, 33. 

(c) Noy. 130. The infant cannot plead '' non est faclum^^ on a lcase» 
though no rent be reserved ; but must avoid it by pleading infancy spe- 
cially. (Bro. tit Leases, 50. 5 Rep. 119 ; 2 Inst. 483 ; Moor, pi. 132. Poph. 
178.) See the remarks on this, ante, page and Lord Mansfield's obser- 
vation on this head. 

(d) 3 Burr. 1806. (e) Sec. 259. 
(/) Co. Lilt. 308. a. 

( g) Co. Litt. 380 ; Dy. 104; 2 Roll. Abr. 572 ; 4 Rep. 125, a ; 8 Rep. 42. 

(1) Dearborn v. Eastman, 4 N. H. R. 441 ; Bool v. Mix, 17 Wend. 119 ; 
Wheaton v. East, 5 Yerger, (Tenn.)R. 41 ; Kline v. Beebe, 6 Conn. 494; 
Eagle Fire Co. v. Lent, 6 Paige, 635; Gillett v. Stanley, 1 Hill, 121 ; Bos- 
5 
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What seems decisive is, that the lessee can iu no case avoid 
the leeuBj on account of the infancy of the lessor, which shevs 
it not to be void, but voidable only ; and it is better for infants 
that they should have an election. (A) 

♦42 ^Surrender. 

7. From a misstatement of the case of Lloyd v. Gregory, (i) 
it was long supposed that a surrender by an infant was ab- 
solidly void. But in truth, a new lease on which the surren- 
der was to have operated, turning out in that case to be abso- 
lutely void, the cause, ground, and condition of the surrender 
fiedled, the case was at an end, the old lease continued, and the 
surrender never came in question, {k) 

Afterwards Lord Mansfield decided in Zouch v. Parsons, (Z) 
that the surrender of an infant is only voidable. His words are 
these : 

" I know of no judgment upon the ground that such a surreu- 
der is void. Most undoubtedly, the other party cannot say so. 
If an infant were to surrender an unprofitable lease, and after 
acceptance the premises should be burnt, overflowed, or other- 
wise destroyed, the lessor never would say the surrender was 
void. There is no instance where the other party to a deed can 
object, on account of infancy ; consequently the infant may 
43* let the surrender •stand or avoid it ; which proves it to be 
voidable only. If a new case should arise, where it would be 
more beneficial to the infant that the deed should be considered 
¥oid : if he might incur a forfeiture, to be sulgect to damages, or 
a breach of trust in respect to a third person unless it were deem* 
ed void, the very principle of the privileges and disabilities at- 
tached to infants would warrant an exception in such case to 
the general rule." 

f^> Per Lord Maosfield, 3 Burr. 1806. 

(t) As in Cro. Car. 502 ; 2 Roll. Abr. 24. Fails I. pi. 6. 495 ; Snrrendcr, 
P. pi. 7 ; 1 Roll. Abr. 728 j the true report is in Sir W. Jones, 405. 

{k) Sir W. Jones, 406. 

(I) 3 Burr. 1806, 7. where his Lordship asserts that (he comparison be- 
tween an infant and a lunatic (3 Mod. 310. Thompson v. Leach) ianot jusU 

ton Bank v. Chamberlain, 15 Mass. 220; Kendall v. Lawrence, 22 Pick* 
540 ; Bigelow v. Banney, 3 Vt. R. 353; White v. Flora, 2 Overton, (Tenn.) 
431 ; Roberts v. Wiggins, 1 N. H. R. 73. 
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Exchange. 

8. We have Lord Coke's authority that an exchange of land 
made by an infant is only voidable ; (m) because ftie occupation 
of the land taken in exchange, is tantamount to livery, and also 
in respect to the recompense, 

Pine^ Recovery, Statute, Recognizance. (2) 

9. It has always been held too, that judicial acts of the 
infant, such as Pine^{n) Recovery, (o) ^Statute, Recogniz- *44 
zance, (p) are only voidable, and that (on account of the so- 
lemnity with which they are accompanied,) in a manner much 
more limited {q) than other acts. 

An infant's sealing advantageous marriage articles jointly 
with his father, was held not sufficient to declare the uses of a 
fine and recovery, in which after age he joined with his fa- 
ther, (r) 

Upon the whole, we may, from the authorities before us, come 
to the following conclusions : 

That, with few, or no exceptions, those acts oar deeds of an in- 
fant which operate or take effect from Uvery are not void, but 
only voidable ; 

(m) Co. Litt. 51.b. 

(n) 2 Rep. 68. a; 10 Rep. 42. b. ; 1 Roll. Abr. 730 j Dy. 220. 

(o) 2 Inst 483, and if he comes in as a vouchee by guardian, he shall be 
boandbyit Cro. Car. 307; Hob. 197; 1 Aoli. Abr. 731, 751, 752; 
4 Jon. 318 ; Godb. 161 ; 1 Leon, 211 ; 1 Bid. 321 ; Cro. £1. 471, 2 Contra, 
10 Rep. 49, a. the king upon petition may admit an infant to suffer a val- 
id recovery by his guardian. 1 Ver. 461 ; Ley. 83, Com. Dig. Enf. B. 2. 
Salk. 567. 

(p) 10 Rep. 43. a. Bend.pl. 123. 

(q) See Chap. 3. post. 

(r) 3 P. Wms.206; Nightingale v. Earl Ferrers. Vide Hales v. Ris- 
ley,3Keb.326,759,818. 

(2) Ail judicial acts against an infant, as judgements and decrees without 
a guardian ad litem, recognizances dbc, are only voidable. Porter v. Rolk 
inson, 3 A. K. Marsh, (Ky.) 254; Beeler v. BuUittld. 280; Allison v. 
Taylor, 6 Dana, (Ky.) 87; Austin v Chariestown, 8 Mete. 196 ; Bloom v. 
Burdick, 1 Hill, 131 ; Patchin v. Cromach, 13 Vt R. 330 ; PhiUips v. Green, 
3 A. K. Marsh, (Ky) 7 ; Bac. Abr. Infancy 2. 
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But it docs not appear, that therefore all acts are void, which 
do not J (or because they do not) take effect from livery ; on the 
contrary, many such acts appear to be also only voidable ; 

That all acts or deeds which arc beneficial to the infant, are 
at most only voidable, by reason of the general exemptions at- 
tached to infancy ; 

But it does not appear, that therefore all acts or deeds which 

are apparently or really unattended with benefit to the in- 

*46 fant, or even detrimental to him, are for that reason •only 

absolutely void ; on the contrary, many such acts or deeds 

appear also to be only voidable. 

The only safe criterion then, by which we can ascertain wheth- 
er the act of an infant be void or voidabable, is this, 

That a^ts which are capable of being legally raiijied, are 
voidable only : acts which are incapable of being legally rati- 
Jiedf absolutely void. (3) 

(By legal ratification, is meant, that the act supposed to con- 
stitute such ratification should be held a valid act, only by ref- 
erence to the preceding act intended to be ratified ; 

If the act supposed to constitute such ratification be not vali- 
dated by reference to some antecedent, it becomes, not an act of 
ratification, but a new, independent, and substantive act.) 

The criterion given appears at first sight a little like a petiiio 
principii, or begging of the 'question; and perhaps might be so, 
if the doctrine of considerations were not well and clearly es- 
tablished, or at least much better defined, than that of an in- 
fant's privileges and disabilities. An example or two will clear- 
ly show its general applicability. 

The criterion, as drawn from the doctrine of considerations, 
is co-extensive with that doctrine, and embraces not only the 
considerations arising fi-om the possibility of detriment to anoth- 
er; let us therefore put an instance of the latter description, as 

affording the strongest proof of the accuracy of this rule. 
46* *An infant enters into a bond or promissory note as a se- 
curity for a third person, and after age promises to pay the 
obligee a part of the whole of the sum which may have become 
due on such instrument ; it is clear that on such a promise the 

(3; The criterion here given, says Ch. Kent does not appear to free the 
question from its embarrassment, or afford a clear and definite test. 2 
Kent's Cora. 234. 
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money may be recovered : {s) the law then recognizes the valid- 
ity of the transaction ; but it can only do so by a relation to the 
preceding act, viz. the giving the security — had that act never 
existed, or had it been void in law, (which is the same as if it 
had never existed) the promise after age would have been a sub- 
stantive and independent promise, unsupported by any consider- 
ation, and so incapable as " nudum pactum^^ of becoming the 
subject of an action. 

The act of the infant then, though not absolutely binding on 
him, was, at a proper time, legally capable of ratification, and 
consequently only voidable. 

Now if the infant had given a bond to induce a female to live 
in prostitution with him, (t) and after age had promised to 
pay the sum *mentioned in such bond, that sum could not *47 
have been recovered by action. 

The first act being absolutely void, the second could not be 
referred to it legally. In law, the second being an independent 
substantial act, was in this instance without consideration, and 
so not binding. The first act, therefore, was incapable of legal 
confirmation, and consequently absolutely void. 

Thus too, where a warrant of attorney is given by an infant, 
from the very nature of the act, a repetition of it at full age is a 
new, independent, and substantive act, requiring no reference to 
the preceding act, and performed on sufficient consideration to 
stand by itself. 

The same reasoning applies to an account stated : and as it is 
clear, that neither a warrant of attorney given, nor an account 
stated by an infant, can form a consideration for any act sdter 
age, they are incapable of ratification, and therefore void. 

So, a will of lands made by an infant, if published after age, 

(s) Cockohott V. Benctt, 2 Tr. 766. Per Ashhurst, J. 2 Str. 690 ; 1 Ld. 
Raymd. 389, post. c. V. s. 1. 

(t) This act would be equally void for a person of full age ; indeed, the 
acts which are void by reason of infancy alone, seem reducible to five. 
Account stated, warrant of attorney, will of lands, feofiment to guardians, 
(or acts fklliug under the same objection as that,) and release of debts by 
infant executor. The ground on which these acts have severally been 
considered void, are discussed, afite, p. 19. The rule here laid down is 
merely intended to furnish a criterion by which voidable acts may be distin- 
guished from void ; but it does not always constitute the ground of their 
being void, or voidable. 
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bears a new date, and becomes altogether a new instrument, the 
time of publication only being material, and not the time of 
transcription. 

It follows too, from the rule laid down, that acts which are ca- 
pable of ratification, and therefore only voidable, become void 

when deprived of that capability. 
49* *Thus a party of full age is generally allowed to con- 
firm a feoffment, made by him when an infant : the feoff- 
ment of an infant, therefore, is in general only voidable. 

But on account of the obvious consequences to which such 
a permission might lead, a party of full age is not permitted to 
confirm a feoffment made by him while an infant, to his guar- 
dian ; the feoffinent, therefore, of an infant to his guardian is 
absolutely void. (4) 



49» •CHAPTER III. 

By tohanif at what Time, and in what Manner j Voidable Acts 
are to be Avoided. 

The privilege conferred by Law on Infancy, is a personal priv- 
ilege, of which no one can take advantage but the infant him- 
self; (1) and therefore, though the contract or deed of an infant 
be voidable, yet it is binding on a person of full age. (a) The 

(a) 1 Mod. 25. Leach's edition, (the fifth,) where ail the authorities on 
this point are collected in the margin. 

(4) Bac. Abr. Infancy, I ; Roll. Abr. 728 ; and a release by a female in- 
fant to her guardian, has been held void, as being against sound policy. 
Fridge v. The State, 3Gi(l and John (Md) 104. 

(1) The rale is extended however to the infants personal representatives, 
executors, and administrators. Smith v. Mayo, 9 Mass. 62; Jefibrd vRin- 
gold,6 Ala. 544; Martin v. Mayo, 10 Mass. 137 ; Hussey v. Jewett, 9 Id. 
100 ; Jackson v. Mayo, 11 Id. 147 ; and to his privies in blood, Bac. Abr. 
Infimcy, 6 ; but not to assignees or privies in estate only, Austin v. Charles- 
town, 8 Mete. 196; Breckenridge's Heirs v. Ormsby, 1 J. J. Marsh, (Ky.) 
296; Hayle v. Stowe, 2 Dev. and Butt (N. C.) 323 ; not to a guardian, 
Oliver v. Houdlet, 13 Mass. 340 ; Irvine v. Crockett 4 Bibbs (Ky.) 437, 
It is on this ground, connected with others, that parties lo negotiable pa- 
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indulgence which the law allows infants, to secure them from 
the fraud and imposition of others, can only be intended for their 
benefit, and is not to be taken advantage of by persons of ri- 
per years, who are presumed to act with sufficient prudence : 
were it otherwise, this privilege, instead of being a protection to 
the infant, might, in many cases, turn greatly to his detriment. 

therefore, where an infant brought an action on a con- *50 
tract for the sale of some grass, the defendant was not permit- 
ted to arrest judgment, on the ground that the plaintiff, being an 
infant, the defendant was not bound by his agreement, (b) So 
on a promise to an in&nt to do such an act, in consideration that 
the infant promised to pay such a sum, in ^ assumpsit" by the 
infant, he had judgment, though the money was not paid ; for 
the Court held that the infant's promise was only voidable at his 
own election, and not at the election of him to whom it was 
made (c) 

If a man of full age, and a female of fifteen, promise to inter- 
marry, and after request by her he marries another woman, an 
action on the case lies against him for the violation of the con- 
tract; (2) for, although it was objected that this was ^^nndum 
pactum^ and not reciprocal, as the man could not compel her, 
while an infant, to perform her promise ; yet, being voida- 
ble as to herself only, as she finds it for *her benefit, it shall *61 
bind him, being of full age. (rf) 

An infant set forth in an action of covenant, that she had cov- 
enanted to serve the defendant seven years, and that the defen- 
dant had covenanted to teach her to sing and to dance, and to 
find meat, drink, washing and lodging, but that the defendant, 
within the time, turned her out of the house, and did not teach 
her to sing and dance. It was objected, in arrest of judgment, 
that the covenants being reciprocal, and the infant not bound by 

(6) Smith V. Bowin, 1 Mod. 25. 

(c) 1 Keb. 1 ; 1 Sid. 41, Forester's case. 

(d) 7 Str. 937 ; Holt and Ward. 

per,^ can take no advantage of the infancy of any prior party, Jones t. 
Marsh, 4 Price, 300 ; Grey v. Cooper, 26 E. C. L. R. 36 (3 Doug. 65) ; 
Nightingale v. Withington, 15 Mass. 272 3 Taylor v. Crooker, iEsp. 187 ; 
jDaJly V. Brownfield, 1 Barr (Penn.) 497. 

(2) Hunt V. Peake, 5 Cowen, 475 \ Willard v. Stone, Id. 22 ; Cannon v. 
AJsbury, 1 A. K. Marsh, (Ky.) 76 ; Pool v. Pratt, Chip. (Vt) 258. 
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ber covenant, neither could the mistress be by hers. But the 
Ck>urt held, that though the contract might bo avoided as to the 
infant, yet it bound her mistress, who was of full age. (e) 

For the same reasons it seems agreed, as a general rule, (/) 
that none but the infant himself, or his representatives, privies 
in blood, can avoid a voidable {g) conveyance made by the in* 

fant. 
''^52 ^Therefore if an infant seised in fee, make a feoffioaeat, 
and die, his heir may enter : and if seised in tail male, he 
make a feoifment, and die, his son, being heir general and spe- 
cial, may enter, (A) If the infant be attainted of felony, after 
the feoffment, the issue is driven to his formedon ; for his entry 
is not lawful in respect of his estate only, but of his blood, which 
is corrupted, (t) 

And if such infant .tenant in tail, have no sons but only daugh* 
ters, his brother, being special heir, ^^performan cfoni," made 
to his father, may avoid the feoffment, because he is privy in 
blood, and has the land only by descent, (k) 

But this privilege of avoidance, attached to the infant and his 
privies in blood, is only co-extensive with the infant's estate : 
therefore. 

If an infant be tenant in tail, and makes a feoffment in fee, 
and dies without issue, his collateral heir cannot enter to avoid 
this feoffment : for, although by his feoflSnent he gave fee-sim- 
ple, yet when he died without issue, nothing descended to the 
heir, in respect of which he could enter. S.^, if lands be given 

(e) 1 Sid. 446 ; 2 Keb. 623. Farnham v. Atkins ; if an infant exchanges 
with another, and the other enter, Uie infant may have an assise. — 18 E. 
4.2; 1 Roll. Abr. 730. 

(/) 8 Rep. 42, b. Whittingham's case. 

(g) For of a conveyance absolutely void, all persons interested may take 
advantage, as of the infantas feoffment by attorney ; which, being void, the 
land will, if the infant die without heirs, come to the lord ty escheat. 
(Whittingham's case, subfinem.) So, if tenant in tail within age, ccMiie 
in as a vouchee by cUtomey, in a common recovery, he, in remainder, may 
assign this for error. (1 Roll. Abr. 755; Bridg. 75; 1 Roll. Rep. 301 ; 
Cro. El. 739; Palm. 123; Allen 75.) 

CA) 8 Rep. 42. b. 43, a. 

(t) Co. Litt 337. a. in Whittingham's caso, 8 Rep. 42 ; and Palmer 254, 
it is said the issue may enter. 

(Ar) 8 Rep. 43. 
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•to one, and the heirs female of his body, and he has issue a 
son, and makes a feoffment in *fee, and dies within age, ^5S 
.without issue female, the son shall not enter in this case for 
Ihe infancy, because no right descended to him. So, if an infant 
be tenant ^^pur auter vie^^ and makes a feoffment in fee, and 
^^^eestuy que t?ic," dies, the infant, or his heir, shall never enter 
•upon the feoffee, but be in reversion or remainder. >j[Z) 

And privies in estate shall not take advantage of the act of 
an infant (2) therefore. 

If donee in tail, within age, make a feoffment in fee,* and die 
without issue, the donor shall not enter, ^(w^.!) because there was 
^;)rivity between .them only in estate, and no right of entry ac- 
crued to the donor by the death of the donee. So, if two joint 
tenants be in fee, within age, and one makes a feoffment in fee 
of his moiety, and dies, the survivor cannot enter, by reason oi 
Ihe infancy of his companion ; for, by his feoffment, the jointure 
was served, so long as the feoffment remains in .force ; and 
therefore, in such case, the heir oi the feoffer shall have 
"rfttm fuit mfra *(Btatem^^ or shall enter into the moiety : *6i 
but if two joint tenants be within age, and they join in a 
feoffment, in such case, a joint right remains in them; and 
therefore, if one dies, the right shall survive ; the survivor shaft 
have the right of the land as from the first feoffer ; and may en- 
ter, in respect of the right accrued to him. (n) 

If an infant seised in right of his wife, make a feoffment and 
die^ his heir cannot enter because no right descends to him^ but 
inasmuch as the baron, if he had lived, might have entered in 
right of his wife only, and not in respect of any right which he 

ifi 8 Rep. 43. 

(Til) Ibid.— In Palmer 254^ Doddridge, J. thought the donormight en'tef, 
becauee Jie could not bring a ^^formedon^'*^ and therefore without entry, 
would have no remedy. 

But it does not appear why, in such case, the donor should not bring his 
« /brfii^c^t*" If he could not bring it, because or while the feoflmcnt df 
the infant was voidable ; yet there seems to be no reason why he should 
not bring it ; when, by the death of the infant without issue, the tortious 
feoffment was confirmed, or at least past avoidance. 

(n) 8 Rep- 43. Lit. s. 634. 

*- — ■ — •■■ ■ ■ ■ 1 < — is. 

(2) Hoyle v'. Stowe, 2 De^. and Batt. (N. C.) 323 ; Bac. Abr. Infahof . 1 
6 
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himself had ; the wife, (even before the 32 H. 8. c. 28.) might 
•in such case, have entered in her own right, (n) 

But if the femme, being only tenant in tail, the baron within 
age, had made a gift in tail to another, by which the baroB 
•gained a new reversion in fee, and died ; the wife might enter, 
er the heir of the baron, who had a new reversion descended to 
him. But if the heir entered, as it could only be todefeat the 
tail given by the infant, his estate vanished ; and by operation 
of law, the femme was immediately seised of her old estate. (fi») 

If there be a tenant for life, remainder to an infant in fee, and 

*lhey two join in a £ne, the infant may reverse the fine as to 

'himself, bu%it shall stand good as to the tenant for life ; for 

66* .the privilege o( the infant shall not render ^he act of the 

'tenant for life, who was of full age, ineffectual {q) 

Privies in law, as the lord by escheat, are equally incapable 
as privies in estate, of avoiding a conveyance made by an in- 
Iknt; therefore. 

If an infant make a feojSinent, and die without heir, the lord 
«hall not avoid it.(r) 

The <heir or executor, sued on 'the infant's bond, may avoid it 
bj pleading the infancy of the obligor. The heir is privy hi 
*blood, and the executor stands exactly in his testator's place ; 
and both avoid the instrument in respect of the estate transnut- 
led. 

Conveyance, and other matters of Record—Fine — Recovery — 
Statute — Recognizance. 

2. As to the time and manner of avoiding voidable acts, we' 
must observe, that the infant's privilege of avoiding acts per- 
formed with judicial solemnity, and constituting matters of re- 
cord, (as fines, recoveries, statutes, recognizances,) is much 
^ore limited than his privilege of avoiding matters ^^en pais,^^ 
.■as Ibey are called ] or acts not judicial. 

The former, therefcNre, can only be avoided by tlie infani 

(n) 8 Rep. 43. Lit s. 634. 

Iq) 1 Leon. 115, 317 ; 2 Sid. 55 ; 2 Jon. 132 ; 3 Burr. 1802. 

(r) 8 Rep. 44. But in this caae, it appearing that the feoffment of the 
infhnit was made by cUtamey, and 00 absolutely wnd, the court resolved 
that the land should escheat 
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himself^ and during his minority ; (3) ^as, if an infant levjT 
a fine, (for example,} though the judges ought not to admit 
the acknowledgement of one under his disability ; yet, having. 
onee recorded his agreement, as the judgment of the Court, it 
diall forever bind him and his representatives, unless he avoids 
it during his minority ; that the Court by inspection, may detei^ 
mine his age. (s) And the infant can only avoid fines and re- 
coveries by writ of error, that the contract may be vacated with 
the same solemnity that it was entered into. (/) 

Therefore, if an infant suffer a common recovery, in which he 
comes in. as a vouchee in his proper person, (u) though this shall 
not bind him;; but that he may in a writ of error avoid it 
because it is error; {x) yet, at his full age, *he cannot enter ♦57- 
-into the land, and avoid it by entry, before he has reversed 
it by a writ of error ; for judgments are not to be subverted by» 
matter ^< en pais,^ without niatter of record. 

But if a femme covert, being under age, levies a fine which 
die afterwards wishes to reverse, she may be brought into Court 
by/' Habeas Corpus^^^ in order to her inspection ; and it seems 
the fine may be set a^de on motion, for the husband may not *be 
willing, nor permit her to proceed by writ of error.(y) 

(«) Co. Lit. 380 ; Moor, 76 ; 2 Roll. Abr. 15 ; 2 Inst. 483 ; 2 Bulstr. 320 ; 
12 Rep. 122 5 Yel. 165 ; 3 Mod. 229. But if, after inBpection and proof, he 
dies before the fine is reversed, the heir may reverse it ; for Ihe court, hav- 
ing recorded the nonage of the conusor, ought to vacate*his«oiilnu>t jCo. 
Lit 880 ; Moor, 884. Keswick's case. 

(0 Co. Lit 380; 2 Inst 483; 1 Roll. Abr. 731, 742; 2 RolL Abr. 395 ; 
10 Rep. 43. a ; Cro. El. 471 ; Cro. Car. 307 ; Hob. 196 ; 2 Bulstr. 235 ; 1 
Lev. 142 ; 2 Saund. 94 ; Vera. 461 ; 2 Salk. 567. 

(m) See post, chap. 5. 

(or) 1 Roll. Abr. 742; StyL 246. But if an infant appear by aUomef^^ 
and sufier a recovery, it may, for this error, be reversed after the infant 
comes of age; because it shall be tried by the country, whether the war- 
rant of attorney was given under age or not ; and not be'tried by inspec- 
tion of the court, like the fact of nonage. 1 Lev. 148 ; 2 Mod. 209, I.Sid. 
32L 

(y) 2 Vent 30 ; 1 Mod. 246 ; 3 Lev. 36. 

(3) This was because the fact of infancy was ancienUy. tried by tfzjywe- 
|{ofi^«.but this is not apart of our law. 20 Ami Jar. 258 ; Reeved l>om« 
Rel.2&5';bBt'see Tucker v.. Moreland, 10 Peters, 50; fireckeDridg§'« 
BeifB V. Onn«by, 1 J. J. Marafa (KyO 25^ ; 2 Bent's Com. 237 ; which seem 
io hold nevertheless, that such contracts must be avoided during infancy^ 
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And if an infant brings a writ of error to reverse a fine for his 
nonage, and his nonage, after inspection, is recorded by the 
Gourt, but before the fine reversed, he levies another fine to anoth- 
er, this second fine shall hinder him from reversing the first; 
because the second, having entirely barred him .of any right to 
the land, must also deprive him of all remedies which would* 
restore him to the la.nd.{z) 

It is laid down too in Moor, (a) that iP an ihfant^ levy a fine; 
and the conusee render to him, either for lift, or in tail, that the in- 
fant shall have no writ of error to avoid this fine ; because 
68*" the reversal of the fine being only to •restore him to the 
land he parted with by the fine, it would be fruitless to give 
him a writ of error, since he could not thereby be restored to the 
land which the very fine he would endeavor to reverse, had be- 
fore given. Sed quere ; for the object of the reversal of the finet 
must be to restore him to the same estate in the land, as well as 
to the land itself. 

But where an infant acknowledged a fine, and the conusees: 
omitting to have the fine engrossed until he came of age, iiror-^- 
der to prevent him from bringing a writ of error, the Court upon 
view of the conusance produced by the infant, and upon his 
prayer. to .be inspected, and his age examined, recorded his non- 
age, to give him the benefit of his writ of error, which he must 
otherwise lose, Jiis. nonage determining before the next term.(^ 

The infant can avoid u statute or recognizance only by " au- 
dita querela^^^ during his minority ;(c) for these contracts being 
entered into under the inspection vf- the Judge, who is supposed 
to do right, the infant cannot aver his privilege, but must reverse 
them by a judgment of a superior court ^ which, by inspec- 
69* tion, hath the means to determine ♦whether the inferior ju- 
risdiction has done right^or no. 

If A. being within age, becomes bail for B. and after -^ two- 

(z) 1 Roll. Abr. 788, aed qustre \ unless the second fiiie were levied ader" 
age. 

(a) Moor, 74... (6) Moor, 189 ; Cro. Jdc. 230, 1. 

(c) Moor, pi. 3C6 ; 2 Inst ; 483, 673 ; Co. Lit 380 ; Keil. 10 ; 10 Rep. 43. 
a. Dy. 232 ; F. N. B. 105; Noy. 16; Cro. Jac. 5; 2 Roll. Abr. 57; 2 
Boistr. 320 ; 3 Mod. 229. The infant may bring an <* avdUa querela^' to 
avoid a statute, aLthough it be not* certified or returned in any court And. 
288; 3Bulstr. 307, 
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"Sci. Fa." and "Nihil" returned, judgment is given against' 
A\he may avoid the recognizance by '^audita querela ;" and the 
judgment upon the recognizance shall be avoided of con- 
sequence, (d) Where an infant bail, taken in execution, brought 
an <^ audita querda^^ and moved to be inspected, the Court, as"" 
a matter discretionary, refused to admit him to bail until he 
corroborated his allegation by the oaths of witnesses; which* 
he, haying done, and the copy of the register where he was 
bom being produced, he was dischai^ed : if he had brought his 
^* audita qwrela^^ before he was taken in execution,* he must' 
have had a supersedeas of course, (a) 

But if. an infant- bring ^^ audita querela^^ to revetfeea^recogniz- 
ance;and the judges, upon inspection, find hltn withiti age ad-* 
judge the recognizance avoided, and discharge the infant ; and 
the conusee afterwards reverses the judgment in the ^^ audita 
querela/' for error ; the infant, after his full age, shall have no 
new," audita querela" to vacate the recognizance, thougli it once 
appeared to the judges that he was within age when he en- 
tered *into the the contract ; and the reason is, because the *66 
party^ in no case, after his full age, can set aside the statute 
or- recognizance. (/) 

And if an infant bargain, and sell his lands by deed, indented 
and enrcdled, yet may he, at any time, avoid the bargain and 
sale, by p^ieadiHg nonage ; for, notwithstanding the 27 H. 8. c. 
VS. make^ the enrollment in a court of record necessary to com-' 
plete the conveyiinc^, y6t the bargainee claims by the deed at 
common law, which was, and still is, defeasable by nonage.(^). 

Feoffments. 

If an infant make a feoflfment, he may avoid it by entry, either' 
within age, or at full age ;(4) and if he dies, his heir may enteif^ 
or have a " dumfuit infra (Btatem.'" The feofiment being a con- 

(d) Yelv. 155. Cro. Jac. 646. Co. Ent 87, 88. 

(«) Garth. 278. Lloyd v. Eagle, where a judgment haa been fraudu- 
lently signed against an infant, it seems his remedy is by action of deceit' 
against the attorney, rather than by " audita querela?^ Cro. Jac. 694. 

(/) 1 And. 26. 228. N. Bendl. 80. pi. 123. Dy. 232. pi. 9. 'Moor, 75, 
460. 2 Aud. 158. 10 Rep. 43. a. Noy. 16. Yelv. 88. 2 Bulstr. 320. F. 
N. B. 105. {g) 2 Inst 673. 

(4) Phillips V. Green, 3 A. K.-Marih, (Key.) R. 13; or, at any time be- 
Are aa action of ejectment is'barred by the statute of limitations. Lessee^ 
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veyanoe pei formed with much greater solemnity than any other^ 
the infant cannot, as in the case of a lease, (A) surrender, grants 
d&c. (t) have an assize, or bring trespass, before he has avoided 

the feoflfment by entry ; (k) for it is to be presumed, in favor- 
61* *of such a solemnity, that the assembly of the pais then 

present, would have prevented it if they had perceived his 
nonage ; and therefore the feoffment shall continue until defeat- 
ed by entry, which is an act of equal notoriety. 

But though the infant may airoid his feofiment by entry^ 
during his nonage, yet he cannot have a "dtim fuit infra €Bia^ 
temP till he comes to his full age ; for he is allowed to enter, that 
be* m»y save to himself the profit in the mean time, though such 
entry, being the act of an infant^ seems to be as voidable at full 
age, as his feoffment : (/) but if he were to recover in a writ of 
'< dum/uU infra tJUtUem/^ the judgment would bind his elec- 
tipttj and therefore it can only be brought when he comes of full 
age. (m) 

(h) 18 E. 4, 2. 

(t) Gro. Car. 103. 2 Roll. Abr. 128. Show P; cases, 153. Carth 436. 
(k) Bro. tit Disseisia, 63. Secua^ if the feoffmeDt were made by attomep. 
{I) And consequently the feofTment still continues capable of confirma- 
tion at full age, notwithstanding such entry. 3 Burr. 1794. 
(m) F. N. B. 192. Show. P. cases, 153. 3 Burr. 1808. 

of Dral^a V. I^^asay, 5 Ohio, 251 ; Cresinger v. Wplch, 15 H. 156; Jack- 
son V. Carpenter, 11 J. R. 539 ; but in Bool v. Mix, 17 Wend. 119, it was 
held that an infant could not avoid his deed during minority, although he 
might enter and take the profits. See, also, Mathewson v. Johnson, 1 HofT. 
Ch. R. 560 ; Reeves Dom. Rel. 254. In order to disaffirm his feoffinent 
an acti^al entry, by the infant, was once considered always necessary, and 
it still is, if he wishes to retain the land for his own use, or if the first 
grantee is in possession. Stearns on Real Actions, 186 ; Robett v. Wig- 
gins, 1 N. H. R. 75, Woodbury, J. Worcester v. Eaton, 13 Mass. 376; 
Phillips V. Green, 3 A. K. Marsh, (Ky.) 7; Bool v. Mix, 17 Wend. 119; 
2Q Am. Jur. 259 ; but if the infant wishes to re-convey to a third person, 
ap^ actual entry on the premises is not necessary; any deed of equal sa\ 
lemnityka^d notoriety as the original instrument, is a sufficient disaffirm- 
a^e. Jackson v. Burchin, 14 J. R. 1:;^4 ; Jackson v. Carpenter, 11 J. R. 
59P ; Tucker v. Moreland, 10 Peter's, 59 ; Hoyle v» Stowe, 2 Dev. <& B^tt. 
320 ; Cresinger v. Welch, 15 Ohio, 156 ; McGill v. Woodward, 1 Const. 
R. (S. C.) 468 ; Derrick v. Kennedy, 4 Porter, (Ala.) 41 ; but to constitute 
a-diaaffinnaDce, the second deed must be so inoonsisteatwith'the .first, that 
both cannot consiatenily stand. Eagle Fire Co. v. Lent. 6 Paige^ R4 635. 
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If husband and wife are both within age, and they, by inden- 
ture, join in a feoffment, and the husband-dies, the wife may en- 
ter, or have a " dufn fuit infra cetcUem?^ (n) But if she were 
of full age, she shall not have a " dumfuit infra ce/afem" for the 
nonage of her husband, though they be but one person in law ; 
(n) obiter, if she were within, and tjje husband of full age.(o)^ 

*If two joint tenant^i being within age, make a feoff- *62 
ment, though they may join on an entry or a writ of right, 
and though the survivor, if one die, may avoid the feoffinent, by 
y either of those two methods, yet they cannot join in a '^dumfuii y 
V infra (Btatem.^\p) 

/Conveyances in Pais. / 

3. As to all other conveyances in pais, (except feoffments,) 
whether in fee, tail^ for life, {q) or years, (r) it seems the infant, 
or his representative, {s) may avoid them by trespass, 8Ssize,<Mr 
entry, within or after age ; or by " dum fuit infra cetaiem^^ af- 
ter age, or death within age \[q) and this ^dum fuit it^fra €Bia- 
teni^ lies in the per, in the per and cui^ or in the post.{t) 

A surrender of a copyhold estate {u) may be avoided in like 
manner. 

If the heir, within age, assign to the wife more land ki 
dower than she ought to have, *he himself shall bare a %3 
writ of admeasurement of dower, at full age, by the common 
law ; so, if after such assigi^ment, the heir die, his heir shall 
have such writ to rectify the assignment, (s) And if the keir, 
within age, before the guardian enters, assigns too much in dow- 
er, the guardian shaH have a writ of admeasurement of dower, 

in) Co. Litt 337. P. N. B. 192. 

(o) Com. Dig. Enf. e. 4. 

{p) Co. Lit. 337. F. N. B. 192. Because^ (says Lord Coke,) thenoa- 

ageof one, if not the nonage of the other, by which is meant that infant 

joint tenants cannot have a writ coraespondiDg to the <* dum fiat infra mUxr 

iem," of an ordinary party, because the verb in the writ cannot he chang- 

.ed iW>m siogalar into plural. 

(jfi Vide ante, p. 

(r) C091. Dig. £n£ C. 4,5 ; F. N. B. 192 ; Cro. Car. 103; 1 Roll. Abr. 
780; Shaw. P. cafles,153; Carth. 436. 

(t) IS £. 4. 2. . (0 F. N. fi. 192. 

(«) Cro. SL 90; 1 Lean. 95; Cro Car. 103. 

(:r) F. N. B. 148 ; Co. Lit. 39; 2 Inst 367. 
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by the statute of W. 2. c. 7. though the heir, in whose time the 
assignment of too much was by the guardian, cannot have such 
writ till his full age ; because, till then, the interest of the ^uap- 
,(i\m coiUinues.(y) 

Deeds in general. 

4. Obligations, and deeds in general, may be avoided at any 
itime, by pleading nonage ; (z) but it must be specially pleaded, 
and cannot be given in evidence under the general "now est ftier/ 
^in,m; {z) because thjse deeds have an operation from the de- 



livery.(a) 



Parol Agreements. (S) 



5.. Parol agreements, or contracts, may be avoided within or 
after age, by pleading the general issue, " non assumpsit^ 
64* and giving infancy in evidence under it.(6) Infancy may *al- 
4S0 be specially pleaded(c) in this action ; and payment of 
money into*court will not preclude a defendant from availing 
himself of no:iage,((i) because the money may have been paid 
into court for necessaries. 

(y)2In8t367. 

{z) Com. Dig. Enf. C. 5 ; 1 Salk. 279 ; Ante, chap. 2. 

(a) 3 Burr. 1805. 

(6) $ )L.ev. 144; 1 Salk. 279. Sec the reason anlCj page 22, .23. 

(c) 2 Lev. 144 ; Sclw. Ni. Pri. 137. • 

(rf) 2 Esp. N. P. C. 481. a. 

(5) We have already seen, anie^ n. 4, when, anyhow, an in^nt may dis- 
affirm his deed^ and as a general rule he may disaffirm his sale of personal 
property, and other contracts, either during minority or after attaining full 
age. Stafford v. Roof, 9 Con. 626 ; Shipman v. Horton, 18 Conn. 481 ; 
Story on Con. sec. 41 ; and as an entry, or eecond sale disaffirms a prior 
one, so leaving the service of an employer and entering that of another is 
a dtsaffirmaace o^ his contract for service. Vent v. Osgood, 19 Pick. 572 ; 
McGilJ r. Woodward, 1 Const. R. 468 \ Moses v. Stevens, 2 Pick. 322. 
The consequences of a disaffirmance are different according as the contract^ 
is executory on both sides, or executed on one side, and executory on the 
other ; or. lastly, executed on both sides. In the first case, the disaffirmance 
of the infant, releases the adult from his obligation, and thus both parties are 
placed in atcUu qua. But in the second case, where the contract has been 
performed on one side, and not on the other, the law is not so simple ; for if 
ihe contract has been completed by the adult, but not yet performed by the 
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•CHAPTER IV. 

Of the Confirmation of Voidable ActSi 

Whsre the act of an infant is apparently for his advantag^^ 
a very slight admission, after he comes of age, will enure as a 
confirmation of such act; and this, for the plain reason that the 
privileges attached to infancy being intended as a general pro- 
tection or shield, shall not operate as a weapon, enabling indi- 
viduals capriciously to attack the interest of others, or procure 
to themselves unfair advantages, (a) 

(fl) It is preclaely on the same principle that a party, having it in his 
power to plead the {Statute of Limitations f6 a debt, loses that privilege 
by the slightest acknowledgment of the charge. 1 Salk. 29. 4 East. 599i 

infant, as, where the adult has sold the infknt property, for which the latter 
has not paid, here, if he refuses to pay, (provided there is no fraud,) the 
adult has no remedy, and must lose what he has advanced. But even in such 
cases, some late authorities have held, that if the infant still has the consid- 
eration received, and it is capable of specific return, the adult may recover 
it 'y and on*4he ground that the retention of it by the infant afler rescind-^ 
ing the contract, is tortious. Story on Cont. sec. 42 ;' Reeve's Dom. Rel. 244 ; 
Story on Sales, sec. 24 ; Fitts v. Hall, 9 N. H. R. 441 ; Badger v. Phinney, 
15 Mass. 339 ; but all agree that if the infant has parted with the conside- 
ration received or expended the money lent, the adult ia remediless, Id. ; 
Probart v. Enouth, 2 Esp. R. 472, note ; Earle v. Peale, 1 Salk. 387; Darly 
T. Boucher, 1 Salk. 279; Boody v. McKenney, 23 Maine 517; and this 
rule is reciprocal, applying equally to contracts executed by the infant, 
but executory, or continuing, on the part of the adult ; and here if the infant 
disaffirm he can not recover what he has advanced. Holmes v. Blogg, 4 
E. C. L. R. 10, (8 Taunt. 35,) better reported in 2 Moore, 552 ; Wilson v. 
Kearse, Peak's Add. Cases, 196 ; Harvey v. Owen, 4 Blackford, (Ind.) 
R. 338 ; 2 Kent's Com. 240 ; Story on Contr^ sec. 43 ; if however there is 
an entire failure of consideration, the infant may of course like an adult, 
recover the consideration paid, Corpe v. Overton, 25 E. C. L. R. 121, (10 
Bing. 252.) There still remains the case of contracts executed on both 
side*— and here if the infant disaffimu and reclaim what he has paid, he 
must restore the consideration received. Hillyer v. Bennett, 3 Edw. R. 
222 ; Smith v. Evans, 5 Humph. (Tenn.) 70 ; Tail v. Pike, 14 Vt. R. 405 ; 
Roof ▼: Stafgird, 7 Cow. 182; Badger v. Phinney, 15 Mass. 383 ; Boody 
▼. McKenny, 23 Maine, 517; Wiliifl v. Tuambly, 13 Mass. 204 ; Farr v. 
Sumner, 12 Vt R. 28. 
7 . 
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Thus, the purchase of an infant being only voidable, vests 
the freehold in him, until he disagrees thorelo ; and his contin- 
uing in possession after full age, is an actual confirmation of the 
purchase. (6) (1) 

(b) Co. Lit. 2 b. 2 Vent. 203. 



(1) The purcfuiseB o£ an infant, are ratified by moch sfighter, and lees 
poaitive acts, than his conveyances, or his executory contracts generally. 
Thus, continuing in poBsession of the property purchased, ader attaimngt 
majority $ using it as his own ; selling, or mortgaging it ; or exercisinip 
any unequivocal act of ownership over it, and giving no notice to the oth- 
er party, of an intention to disaffirm, have been held a binding ratification. 
Boyden v. Boyden, 9 Mete. 519; Boody v. McKenney, 23 Maine, 517; 
Bobbins v. Eaton, 10 N. H. R. 561 ; Kline v. Beebe, 6 Conn. 494; Phi- 
lips V. Green, 5 Monroe, (Ky.) 344 ; Bigelow v. Kinney, 3 Vt R. 353 ; 
Belton V. Briggs, 4 Dess. (S. C.) 465 ; Dektno v. Blake, 11 Wend. 85 ; 
Deason v. Boyd, 1 Dana, (Ky.) 45 ; Cheshire v. Barrett, 4 McCord, (Sk 
C.) 241 ; Lawson v. Lovejoy, 8 Qreenl. 405 ; Alexander v. Heriot, 1 Bai- 
ley's Eg. R. 223; fiubanks v. Peak, ^ Bailey, (S. C.) 497; Aldrreh v. 
Grimes, 10 N. H. 194 ; Barnaby v. Barnaby, 1 Pick. 221. It has been held 
ia Conneeticttt tltot the bare retention of the consideration fbfr which a nota 
was given, was no ratification of die note, Benham v. Bishop, 9 Cdon. 
330 ; but this seems opposed to the cases of Cheshire v. Barrett, and Law- 
son V. Lovejoy, above cited; althoagh there was in both the last mentioned 
eases, somelhiog more than a ^ bare retention" of the consideration, whkh 
may pcvl^aps- reconcile the cases. If an infant purchases land, and at the 
mime time^ mortgages it for the purchase money, so that the whole is ona 
transaction^ the retaining possession of the land beyond a reasonable time^ 
is a confirmation of the mortgage, and any act that ratifies the mortgage, 
eoafirmsthe deed« Bigelow v. Kinney, 3 Vt R. 353; Richardson v. Bck 
right, 9 Id. 368 ; Bobbins v. Eaton, 10 N. H. R. 562 ; Dana v. Coombs, 6 
Gre^. 89 ; Hubbard v. Ciimmings, 1 Id. 11 ; Ljmde v. Budd,2 Paige 191. 
If an infant purchases property on credit, and subsequently gives a chattel 
for security, he cannot recover this chattel in an action of trover, whUe 
he has done nothing to disaffirm the purchase. Farr v. Sumner, 13 Vt 
R. 38 ; and he could not maintain trespass against the creditor lor takinf^ 
away the chattel, afler he had given him leave so to do, the infknt still 
retaining the consideration. Hoy t v. Chapin, 6 Vt R. 42. The cases aim 
of Taft V. Pike, 14 V t R. 405 ; Eubanks v. Peak, 8 Bailey, 497 ; Walker 
▼. Fenin, 4 Vt R. 623 ; Baker v. Lovett, 6 Mass. 78, were all decided on 
the ground that the retention by an infant, of the consideration, iaprotanio^ 
a ratification. 

An infant's conveyanceSi however, are by no means, so easily ratified ae 
his purchases, or his exchanges, for a bare recognition of the existence o^ 
or a silent acquiescence in, his conveyance for any period less than the 
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•So, if he make an exchange of lands, and continue in pos- 
session after age, he shall be bound by it (c) 

An infant takes a lease for years, rendering rent which is in 
arrear for several years, and after age he continues the occupa- 
tion of the land : this makes the lease good and unavoidable, 
and by consequence, the lessee chargeable with all the arrears 
tncaired during his minority : for though* at full age he might 
have departed from his bargain, and thereby have avoided pay- 
ment of the arrears which the lessor suffered to incur during his 
minority, yet his continuance in possession after full age, ratifies 
and affirms the contract ab initio, and so gives remedy for the ar- 
rears of rent incurred from the time of the contract made, (d) (2) 

So, an infant having made a lease for years, and having at 
full age said to the lessee, ^' God give you joy of it ; this was 
holden by Mead a good confirmation of the lease ; {e) being 
A *usual compliment to express assent and approbation of *67 
vhat is done. (3) 

A mother, as guardian to her children, who were all infants, 
granted a building lease of a part of their estate for 41 years ; 
her eldest son, about nineteen years of age, joined with her in 

<c) 2 Vera. S25. Co. Lit 51. a. 

{d) Cro. Jac. 320. Godb. 120. 2 Bulstr. 69. 1 Roll. Abr. 731. 

(«) 4 Leon. 4. 

i^tatutory limitation, has been held no binding ratification. Tacker ▼. 
MoreJand, 10 Pet. 59; Doe v. Abenathy, 7 Black. (Ind.) 442; Cresinger 
V. Welch, 15 Ohio, 156 5 Boody v. McKenny, 23 Maine, 517 ; Lessee of 
Drake v. Ramsay, 5 Ohio, 251 5 Jackson v. Burchin, 14 J. R. 124 5 Jackson 
V. Carpenter, 11 J. R. 542. The ratification need not be by deed ; a verbal 
confirmation, if clear and explicit, and made with a view to ratification, 
has been held sufiicieDt. Hoyle v. Stowe, 2 Dev. & Batt (N. C.) 320; 
Hooser v. Reynolds, 1 Hayn. 143 ; Wheaton v. East, 5 Yerger, (Tenn.) 
41. A bond, however, it has been held in England, cannot be ratified, but 
lay an instrument of eqaal solemnity as the original deed. Baylis v. Din- 
ely, 3 M. 4b. S. 477, Lord Eilenborough; ^sed quaere^ and see I Am. Lead. 
Cas. p. 110. 

<2) See 20 Am. Jur. p. 273, note, 4; and p. 278. 

^3) If an infant lease his property, and on coming of age, mortgage the 
4RUne to the lessee, and in the mortgage deed, refer to thelease, this is 
a ratification of th6 lease. Story v. Johnson, 2 You. & Coll. 586 ; Boston 
Sank V. Chamberlin, 15 Mass. 222, 8. P., as to a mortgage ; also, PhiUips 
«. Qreen, 5 Monroe. (Ky.) 344, ace. 
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making the lease, and covenanted that the lessee should have 
quiet enjoyment, and that the rest of the children, when of age, 
should confirm the lease : the children all arrived at age, and 
accepted the rent under this lease, after the youngest came of age : 
they then brought their ejectment against the lessee, who there- 
upon filed his bill in the Court of Chancery, to have the lease es- 
tablished, which Lord Hard wicke decreed upon the ground of the 
acceptance of rent after full age of all the parties. (/) (4) 

There is one case, in which an infant having sold a term for 
years, and received part of the money after he came of age, was 
allowed notwithstanding to avoid the grant (6) because the con- 
tract was considered absolutely void, and so incapable of ratifi- 

cation.(g') It appears, however, from the current of author- 
68* ities,(A) that such a contract is only voidable, •and not void ; 

if so the only reported ground of the decision is entirely 
taken away. And it has been ruled in Chancery, that if an 
infant make an agreement, and receive interest under it after 
he comes of age, he shall be bound by it. (t) 

If an infant enters into an obligation for payment of money,(6) 
and being of full age promises to pay, this promise is good, 

(/) Smith V. Lowe, 1 Atk. 489. (g) Dais. 64. 

(h) Chap. 2, supra. If the infant had brought (within or aAer a^e) an 
action of debt against the purchaser, the latter could not have pleaded the 
vendor's nonage. (18 E. 4, 2, ante.) such an action brought after age 
would clearly have been an affiimance of the sale ; which could not there- 
fore have been void, for a void act is as one that never existed, and so 
quite incapable of confirmation. 

(i) 1 Vern. 132. 

(4) See Aflhficld v. Ashfield, W. Jones, 157; Latch, 199; Van Doren 
V. Everett, 2 Southard. (N. J.) 460. 

(5) This case is not now law; the ground of the decision having been, 
that the contract was originally void, but it would now be considered only 
voidable, and the acceptance of part-payment, would be a sufficient ratifi- 
cation. Reeves Dom. Rel. 253 ; 20 Am. Jur. 127, note. 

(6) An infantas promises for the future payment of money, and all his 
executory contracts, are not as easily ratified as if executed ; for an admis- 
sion of the original execution of the contract, or even of a present existing 
liability, is not sufficient. Robbins v. Eaton, 10 N. H. R. 561 ; Thrupp v. 
Fielder, 2 Esp. 628 j Ordinary v. Wherry; 1 Bailey. (S. C.) 28 ; Benham 
V. Bishop 9 Conn. 830 ; Alexander v. Hutchinson, 2 Hawk's, (N. C.) 635; 
Ford V. Phillips, 1 Pick. 203. But there must be such a promise to pay, 
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and shall bind him, {k) or his executor, {I) though if he *had 
not made such promise he might have avoided the obligation 

(k) 3 Leon. 164. Bdmond^s case. 

(l) 4 Leon. 5 Barton's case. The case of Stone v. Withypooll, (Cro. 
Elix. 127. 1 Leon. 114. 4 Poph. 178. Latch. 21. Owen, 94. 1 Roll. Abr. 
18.) was that of an executor sued on a promise to pay the debt of his 
infant testator, who not having lived to ratify his contract, was in fact 
never chargeable, and so no conMeratian ccfuld exist for the executor's 
promise. In the case of Morning v. Knop, (Cro. Eiiz. 709. 1 Roll. Abr. 
18.) the party of fall age made no substantive promise to pay a debt coo- 
tracted in infancy, but only a promise to pay in consideration of forbear^ 
anct. Now as the party, not having made such substantive promise, might 
heve defeated the action against him, by pleading his nonage, ./or&earance 
could be no consideration for the promise ; and the consideration specified 
having failed, the promise became in consequence void. 

or such express acts as would be equivalent to a new contract Goodsell 
V. Myers. 3 Wend. 479; Rogers v. Hurd, 4 Day. 57 ; Wilcox v. Roath, 12 
Conn. 550 ; Hale v. Gerrish, 8 N. H. R. 374 ; Bigelow v. Grannis, 2 Hill, 
120 ; Millard v. Hewlett, 19 Wend. 301. 

2. Tluprofnue must he to the party in interest or to his agent. Goodsell 
v. Myers; Bigelow v. Grannis, supra; Hoit v. Underbill, 9 N. H. R. 436; 
but the agent need not be known as such, at the time of the admission. 
Hoit V. Underbill, 10 N. H. R. 220. A promise to one who was the same 
creditor's attorney, in another suit against the same infant, is not an ad- 
mission to an agent within this rule. Bigelow v. Grannis, supra, 

3. The proTnise must be made before the suU is commenced. Thornton v. 
IllingBWorth, 9 E. C. L. R. 256, (2 B. Sl C. 824) ; Ford v. Phillips, I Pick. 
202 ; Merriam v. Wllkins, 6 N. H. R. 432 ; overruling Wright v. Steele, 
2 Id. 51 ; Thing v. Libbey, 16 Maine, 55 ; Hale v. Gerrish, 8 N. H. R. 374. 

4. It must be voluntary, free, and with foUl knowledge that otherwise he 
would not be liable. Ford v. Phillips, 1 Pick. 20 2; Smith v. Mayo, 9 Mass. 
64; Curtin v. Patton, 11 Serg. & Rawle, 307 ; Harmer v. Killing, 5 Esp. 
102 ; Brooke v. Galley, 2 Atk. 34 ; Hineley v. Margaritz, 3 Barr. (Penn.) 
428. No particular words seem necessary to a ratification, and provided 
they import a recognition and confirmation of his promise, they need not 
be a direct promise to pay. Whitney v. Dutch, 14 Mass. 460, Packer, ch, 
J. ; Hale v. Gerrish, 8 N. H. R. 376 ; as ** I have not the money now, but 
when I return from my voyage, I will settle with you ;" and, " I owe you, 
and will pay you when I return." have been held a sufiicient ratification. 
Martin v. Mayo, 10 Mass. 137 ; also, these words, <* I will pay it, (the note) 
as soon as I c€ui make it, but not this year. I understand the holder is 
about to sue it, but she had better not." Bobo v. Hansell, 2 galley, (S. C.) 
114. So a promise to endeavor to procure the money, and send it to the 
erediton is sufficient Whitney v. Dutch, 14 Mass. 457 ; and where a mi- 
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by plea. But when he is unwarily entrapped, immediately on 
coming of age, into a ratification of his acts while an infant, equity 
will relieve him from such ratification.(m) 
So when the defendant under age borrowed money of the 

(m) 2 Atk. 34. Brook v. Galley. 

nor afler coming of age wrote to the piff. *' I am sorry to give you so much 
trouble in calling, but I am not prepared for you, but will without neglect 
remit you in a short time," this was held a sufficient ratification. Hartley 
y. Wharton, 39 E. C. L. R. 276, (11 Ad. &, £1. 934.) See also Harris v. 
Wall, 1 Wels. Hurl. &, Gordon, 128, where it is said that any written in- 
strument signed by the infant, which in the case of adults would have 
amounted to the adoption of the act of a party acting as agent, will in the 
case of an infant, who has attained his majority amount to a ratification. 
A declaration of an intention to pay a note and authorising an agent to 
take it up, has been hdd a good ratification, although the agent had done 
nothing about it Orvis v. Kimball, 3 N. H. R. 314 ; see further, Best v. 
Givens, 3 B. Monroe, 72. On the other hand, an admission by an infant 
that he owed the deb^ and that the adult would get hi8 pay, but at the 
same time refusing to give his note, was considered no ratification of the 
original promise. Hale v. Gerrish, 8 N. H. R. 374 ; and so these words, 
^ I owe the plaintiff, but am unable to pay him, but will endeavor to get 
my brother bound with me." Ford v. Phillips, 1 Pick. 202 ; likewise, Ae 
language, " I consider your claim as worthy my attention, but not my first 
attention," adding he would soon give it the attention due it Wilcox v. 
Roath, 12 Conn. 550 ; and where a minor gave h\B note ; and a part of 
which he subsequently paid, and in his will made af\er attaining majority, 
directed the payment of his just debts, this was held no ratification as to 
the residue of the note. Smith v. Mayo, 9 Mass. 62 ; but see Wright ▼. 
Steele, 2 N. H. R. 51. 20 Am. Jur. 269 ; Merchant's dbc. v. Grant, 2 Edw. 
ch. R. 514. And where a minor received money, which he promised in 
writing to pay to another when requested, and on being applied to, said, it 
was not convenient to pay then, but expressed an intention to do so, on his 
arrival at Honduras ; this was held no ratification of his promise to repay, 
however otherwise he might have been liable. Jackson v. Mayo, 11 Mass. 
147. Neither is a submission to arbitration, whether he is liable or not, on 
his note, a ratification. Benham v. Bishop, 9 Conn. 330 ; nor is a partial 
payment any ratification to the remainder. Thrupp v. Field, 2 Esp. 628 ; 
Robbins v. Eaton, 10 N. H. R. 561 ; Hineley v. Margaritz, 3 Barr. 428. 
If the ratification is conditional, as, to pay when able, the plaintiff must 
show the happening of the contingency, but not that the defendant could 
pay wUhoui inconvenience* Thompson v. Lay, 4 Pick. 48 ; Cole v. Saxby, 
3 Esp. 159; see also, Davis v. Smith, 4 Esp. 38; Besford v. Saunders, 2 
H. Bl. 116; Martin v. Mayo, 10 Mass. Rand's Ed. 141, n. c; Everson v. 
Carpenter, 17 Wend. 419. 
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plaintiff, and after full nge promised to pay him, this was held 
a good consideration for the promise, and the defendant, charge* 
able, (n) 

And where goods (not necessaries) were delivered to an in- 
fant, who after age promised to pay for them, this was held a 
ratification of the contract, and binding on the vendee, (o) 

So a promise after age will ratify a bare security for a third 
person, given by the infant, {p) (7) 

'Also, it is said to have been decreed in Chancery, that *70 
if an infant borrows a sum of money, for which he gives 
a bond, and devises his personal estate, {q) (being of sufficient 
capacity) for the payment of his debts, particularly those he 
had set his hand to, this bond debt shall be paid, (r) (8) 

Here we have a confirmation of a voidable act, by connecting 
it, even during infancy, with an act allowed to be valid. Had 
the case been otherwise decided it would altogether have defeat- 
ed the power which the infant afier a certain age (^) possesses, 
freely to dispose of personalty by testament. 

(n) Comb. 381. If he promiees after age, to pay when he is ttble, the 
plaintlfr musfprove ability ; but OBtensible circumBtances are suiBcient, 3 
Esp. 159. and the promise must not be made under duress, or ignorance of 
the privilege of avoiding the debt, 5 Esp. 102. But as to the latter pointy 
see 12 East. 38. 

(o) 2 Str. 690. Southerton v. Whitiock, 1 Ld. Raymd. 389. But a re.. 
plication of a new promise afler the defendant comes of age must be sup- 
ported by evidence ot an expres9 promise ; and payment of part of the 
plaintifPs demand is not tantamount to evidence of a new promise. 2. E^, 
N. P. C. 628. Thrupp v. Fielder. 

(p) 2 T. R. 766. (Per Ashhurst J.) If in an action, the defendant de- 
ny the ratification af\er age, theproof of infancy lies on him ; (1 T. R. 648 } 
and if the original transcustion be not perfectly fair, and the party be en« 
trapped into ratification, immediately on coming of age, equity will give 
n&eL (Brook v. Galley, 2 Atk. 34.) 

(q) See post, 

(r) Abr. Eq. 282. (s) See post, 

(7) And there should be a distinct act of confirmation. Curtin v. Pat- 
ton, 11 Serg. ^ Rawle. 309 ; Hineley v. Margaritz, 3 Barr. 428 ; but suoh 
contracts have elsewhere been held void, and not susceptible of ratification. 
Maples V. Wightman, 4 Conn. 376 ; Allen v. Minor, 2 Call. ( Virg.) 70. 

(8) See Merchant's Ina Co. v. Grant, 2 Edw. ch. R. 544; Abr. Eg. 
Gas. 282 ; Nelson's ch. R. 55 ; Smith v. Mayo, 9 Mass. 63. 
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And where an infant desired that lands subject to a trust for 
payment of younger children's portions, might not be sold, and 
offered by his answer in Chancery, to settle other lands for rais^ 
ing the portions ; it was holden that he should be bound by the 
offer made by him in his answer, if the other side were therby 
delayed, and if the infant did not, inmiediately after his coming 
of age, apply to the court in order to retract his offer, and amend 

his answer, (t) 
*71 *It will have sufficiently appeared in the preceding chap- 
ter, that acts which are only voidable sub modo^ (u) will be 
considered as confirmed, if not avoided, in the time and man- 
ner prescribed by law. And if an infant deliver a deed within 
age, and after age deliver it again, this second delivery is 
void ; {x) for the deed taking effect as to some intents, from the 
first delivery, cannot be allowed to take any from the second, 
and so have a double operation. 
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Of whcU an Infant is capable, and What is binding an him. (1) 

Miserable indeed, says Lord Mansfield, (a) must the condi- 
tion of minors be ; excluded from the society and commerce 
of the world ; deprived of necessaries, education, employment, 
and many advantages ; if they could do no binding acts. Great 
inconvenience must arise to others, if they were bound by no 
act The law therefore, at the same time that it protects their 
imbecility from injury through their own imprudence, enables 
them to do binding acts for their own benefit ; and without preja 
dice to themselves, for the benfit of others. 

(0 2Vem.224. 

(u) As fines, recoveries, recognizances, Soc, 
(x) 3 Rep. 35. b. Butler and Baker's case, 
(a) 3 Burr. 1801. 

(1) Ante, ch. I, sec. 1, n. 3. 
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Capable of Offices which do not concern the Administration iff 
Justice^ as Park-keeper^ Forester j Gaoler^ ^c. 

It seems, therefore, that an infant is capable of such offices as 
do not concern the administration of Justice, but only require 
skill and dilligence ; and these he may either exercise himself 
when of the age of discretion, or they may be exercised by 
deputy, such as *the offices of park-keeper, forester, gaoler, •TS 
&c. (b) The statute of Westminster, 2. c. 11. extends to 
an infant gaoler, so as to charge him in action of debt for an es- 
cape of one in execution, (c) 

Of Granting Copyholds^ as Lord of the Manor. 

2. If an infant be lord of a manor, he may grant copyholds 
notwithstanding his nonage } for these estates do not take their 
perfection from the interest or ability of the lord to grant, but 
from the custom of the manor by which they have beeii demis- 
ed, and are demisable, time out of mind, (d) 

Of being Executor at Seventeen. (2) 

3. At the age of seventeen an infant may be an executor ; (e) 

(h) Plow. 379. 9 Rep. 48. 97. 

(c) 2 Inst. 382. 3 Mod. 222. 

(d) 4 Rep. 29. b. 8 Rep. 63. Noy. 4 1. 

(e) 5 Rep. 24. b. Hal. P. C. 17. and ia snch capacity he may acqtiit 
and discharge the debtor for as much as he receives, but he cannot release 
a debt, for his release might subject him to a ** devastatit,** and be pre)T(- 
dicial to others. 5 Rep. 28. Russell's case. 

(2) This was undoubtedly the common law rule. Bac. Abr. Executors, 
(A.) 7 ', Williams on Ex. 116 ; but the age of competency is now flxed by 
statute in many States at twenty-one. N. Y. R. 8. vol. II, p. 69. By the 
Revised Statutes of Vermont, ch. 46, see. 6, if an infant is named ezectt- 
tor» administration with the will annexed, will be granted during his minor- 
ity, unless there shall be another executor, who shall accept the trust and 
give bond, and the minoir on arriving at full age may be admitted as jsoit 
executor ; and substantially the same prorision may be found in the Laws 
of OhiO) 1841, p. 340, and probably in the Statutes of other States. An 
infant executor, or administrator is. responsible for al^ acts done afler eonir 
ing of age, and before revocation ; but he is sot compelled to aecounf for 
any assets, coming to hii hands during infancy. Cwrow r. Bidwatt, 2 fidw. 
8 
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and if, under the age of seventeen, he be appointed executor, and 
administration << durante minore teUUe " be granted to another, 
such administration ceased at common law when the infant ar- 
rived at the age of seventeen. (/) (By 38 Geo. 3. c. 87. 
74* it is continued to twenty-one ;) but before he 'attains such 
age, he cannot assent to a legacy, (g) and even then his as- 
sent will not bind him, unless he have assets for debts ; (A) and 
though he may administer at seventeen, it is said he cannot com- 
mit devastavit till twenty-one. (i) 

Of Marrying under certain restrictions. 

4. By the 26 Geo. 2. c. 33. ail marraiges of infant without 
banns, or by license, without consent of parent or guardian, 
(the infant not being a widow or widower,) are void. But sub- 
ject to this restriction, the age of consent to a marraige in an in- 
fant male is fonrteen, (k) and in a female twelve ; but they may 
marry before ; and if they agree thereto when they attain those 
ages, the marraige is good : (3) but they cannot disagree before 
then ; and if one of them be above the age of consent, and the 

(/) Hob. 251. Yeive. 128. 5 Rep. 29. Godolph. 102. 

(g) 5 Rep. 29. b. 

(4) Chamberlain v. Chamberlain, 1 Ch. Cas. 257. 

(t) Whltmore v. Weld, 1 Vern. 328. See post, chap. 8. 99. 

{k) But though the parties at twelve and fourteen are capable of con- 
tracting marriage ; yet by the canons of 1603. it cannot be done without 
the consent of parents. Smith ▼. Smith, 3 Atk. 307. 

Ch. R. 57; Hindmarsh v. Southgate, 3 Russ. Ch. R. 324; but he would 
be responsible for a fraudulent execution of his trust Loof v. Loof, 1 Vt. 
R.177. 

(3) Contracts of marriage between infants, being both of the age of 
amsefU i£ executed, are as binding as if made by adults; but if either party 
is under that age, bath have the privilege of avoiding ; a principle not found 
in any other contracts of infants. Story on' Contr. sec. 54; 20 Am. Jur. 
275 ; Reeve's Dom. Rel. 236, 7. If the female is under twelve, and subse- 
quently dissents, a court of chauncery has, in one case, enjoined the hus- 
.. Jmndfrom all intercourse. Ayman v. Rofi; 8 J. ch. R. 49. 

Executory contracts of marriage are binding on the adult, but not on the 
infant Hunt v. Peake, 5 Cow. 475 ; Bool v. Pratt, 1 D. Chip ( Vt) 252 ; 
and the infant may sue for a breach, without averring consent of parent or 
guardian. Cannon v. Alsbury, 1 A. K. Marsh. (Ky.) 76. 
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other under such age, the party so above age may as well disa- 
gree as the other ; for both must be bound, or neither. (/) 

Though they may marry within the age of consent, yet if the 
wife hath a child begotten after marriage solemnized infra 
armos nubUes^ *and is afterwards divorced for such voidable *75 
solemnLration, the child is a bastard, {m) But the parties 
are baron and femme, defacto^ so that the baron before fourteen, 
or the wife twelve, may have trespass " de muliere abdmcta cum 
bonis viriJ* (n) If after the age of consent they disagree by pa- 
rol, and afterwards agree and live together, as man and wife, the 
disagreement is not binding, but that they may well live togeth- 
er without any new marriage ; (o) aliler if the disagreement had 
1>een before the ordinary, (o) 

And if a man within the age of fourteen takes a wife of full 
age, and after brings a writ "de muliere abducia cum bonis viri^" 
making continuation of the action after fourteen, this shall be an 
agreement to the marriage, so that it cannot after be defeated.'(p) 

But though the party above age may as well disagree as the 
other, yet he cannot do it before the other arrives at the proper 
age : (q) also it is said to have been adjudged, (r) that if a man 
marries a women within the age of twelve years, and the wo- 
man at eleven years of age disagrees to the marriage,and the 
husband takes another wife and has issue by 'her, this issue *r6 
is bastard ; the first marriage continuing notwithstanding the 
disagreement of the woman ; for her disagreement, within the 
age of twelve years is void ; but had the same woman after the 
age of twelve years married another, the first marriage had been 
absolutely dissolved, so that the husband might take another 
wife. (5) 

Of doing Homage. 

6. One within the age of twenty-one years may do homage, 

<0 Co. Lit. 33, 78, 79. 2 Inst. 434. 3 Inst. 88, 89. 6 Rep. 22. 7 Rep. 
43. 1 Rail. Abr. 340, 341. 

(m) 7 Rep. 42. Kenn's case. 

(n) 1 Roll. Abr. 340. Moor, 741. 2 And. 208. 6 Rep. 22. 

(0) RoU. Abr. 341. (p) Ibid. 

{7) Co. Lit. 79. Lord Decius and Mrs. K. Pitzgerrard, 11 June 29, 
Car. 2. (r) 1 Roll Abr. 341. 

(«) Ibid. Babin£ton and Warner. 
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but he cannot do fealty ; because in the doing of fealty he ought 
to be sworn, which, says Lord Coke, an infant cannot be. {t) 

Of taking Oath of Allegiance at Twelve— Of being sworn as a 
witness at Fourteen. 

6. But an infant at twelve might take the oath of allegiance 
in the town or leet, (u) and at the age of fourteen may be sworn 
as a witness. (:r) (4) 

Of choosing a Cfuaidian ai Fourteen. 

7. At fourteen too he is out of ward of guardian in socage, and 
may choose a guardian, (y) (6) 

77* "" Of disposing of Personal Property by Will: Male ai 
Fourteen; Female^ Twelve, 

8. An infant may dispose of personal property by will ; but 
there are many irreconcileable opinions in the books, as to the 
earliest age at which he may do this ;(6) the leaning on the sub- 
ject is thus summed up by Mr. Hargrave. 

(0 Co. Lit. 65. b. (u) Co. Lit. 78. b. Hob. 225. 

{x) 2 Hal. P. C. 278, and his tender years will not invalidate the testi- 
mony ; for circumstances of distress make as much impression on a young 
mind as on an old one. Smith v. French, 2 Atk. 245. 

(y) Co. Lit 78. b. post, chap. 

(4) Infants of fourteen years, axe presumed to have sufficient discretion 
to be witnesses ; and they may testify at a much younger period, if proved 
competent. 1 Greenl. Ev. sec. 367 ; State v. Whittier. 21 Maine, 341 ; 
and the adverse party may require an examination of the infant in open 
court People v. McNair, 21 Wend. 608 ; see ante, p. 4, n. 3 ; 1 Ph. Ev. 19. 

(5) In Vermont, the infant's power to choose a guardian at fourteen, is 
prescribed by statute, and is subject to the approval of the Probate Court, 
Vt Rev. St 1839, p. 332. This is substantially the law in New York, 
Massachusetts, Connecticut, Ohio^ North Carolina, New Hampshire, and 
dQubtless, other states. If any difference exists as to the sexes, females 
may exercise the right at twelve. 2 Kent's Com. 227 ; Reeve's Dom. Rel. 
317. The court, however, are not bound to confirm the choice of the in- 
fant, they may act according to their sound discretion on the subject 
Grant v. Whitaker. 1 Murph. (N. C.) 231 ; Wynne v. Alway, Cam. & 
Nor. (N. C.) 554. 

(6) But the weight of opinion, seems to be, that males at fourteen, and 
females at twelve, may at common law. make a valid testament of personal 
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LoTd Coke states eighteen to be the age, (z) though the rea- 
sons or authorities in favor of that time, do not appear ; others 
mention seventeen, that being the age at which an administra- 
tion during the minority of an executor, determines ; (a) but this 
opinion was probably founded on an idea that our spiritual courts 
make no difference between the time for acting as executor and 
the time for making a will ; which is clearly a mistaken notion. 
However it receives some countenance from the decisive manner 
in which a late Chancellor of the first authority mentions sev- 
enteen, and the ambiguous terms in which he speaks of an ear- 
lier age. (b) According to others, fifteen is the age for males, if 
the party can be proved of sufficient discretion ; but we are not 
informed why, and therefore little respect is due to this opinion, 
if that can be deemed one, which is in fact nothing more 
than a loose dictum, (c) Others doubt whether *any time *78 
before twenty-one, is not too early ; because none can be ad- 
ministrators till they have attained that age. (d) The reasons us- 
ually assigned for not granting admistration before twenty-one, 
are, that an administrator being appointed by statute, his age 
should be according to the common law, and that the statute of 
administration requires the security of a bond from the admin- 
istrator, which an infant cannot give ; this latter reason against an 
infant's being administrator appears the most forcible ; but both 
seem equally inapplicable to the other point ; the power of ma- 
king a will of personal estate, not being derived from, or regu- 
lated by any statute, and giving a bond being foreign to the case 
of a testator. In Perkins four is said to be the age for making a 

(«) Co. Lit 89. b. (a) 1 Vera. 225. 2 Vera. 658. 

(5)1 Yes. 903. 3 Atk. 709. (c) 2 Yern. 469. 

(rf) 1 Yem 326. 

property. 2 Kent's Com. 242 ; Deane v. Littleiield, 1 Pick. 239. The age 
of competency is however generally fixed by statute, and by the act, 7 
Wm. lY. ancT 1 Yic. ch. 26, none under JuU age can devise their property 
real or personal. The same is the law in Yennoat» New Hampshire, Ohio, 
Pennsylvania, Maine and Florida. Yt, Rev. 8t p. 254 ; N. H. lb. p. 311 ; 
Laws of Ohio, 1841, p. 992 ; Daniop's Laws of Penn. 498 ; 1 Smith's Laws 
of Maine, p. 151; Thompson's Laws of Florida, 1847, p. 192. In New 
York, Massachusetts, Connecticut, Yirginia, Rhode Island, the required 
age is eighteen. N. Y. R. S. vol. II, p. 60 ; Id. Mass. 417; St. of Conn. 
1821 ; Rev. Code of Yirg. p. 224 ; Laws of Rhode Island, p. 280. In New 
York, females may devise at sixteen. Rev. St. supra. 
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will of personalty ; but though this is the time mentioned in the 
old as well as the new editions of his book ; yet, as Swinburne 
observes, it appears to be an error of the press by omission of 
figure X, and most probably xiiii was the age intended, (e) The 
last opinion on the subject, and that most to be relied on, distin- 
guishes between males and femalea making the testamentary 
power to commence in the former at fourteen^ and in the latter 
9X twelve. At these ages the Roman law allowed of testaments ; 
and the civilians agree that our ecclesiastical courts follow the 
same rule : and to them we ought principally to resort for 
79* information on ^testamentary subjects ; because these being 
so peculiarly of spiritual conusance they speak more ex trir 
podejuridico than our common lawyers. (/) 

But the doctrine is not sustained by tfie authority of Civil- 
ians only. Some respectable common law books mention twelve 
and fourteen for the same purpose ; prohibitions have been re- 
fused by the King's Bench, when applied to, to restrain the ec- 
clesiastical courts from allowing wills made at such early ages ; 
and there are instances in which the doctrine hath been recog- 
nized and adopted by the court of Chancery, (g) 

To conclude this point, it may be added that, as on the one 
hand, the rule of the ecclesiastical courts in holding twelve and 
fourteen to be ages at which males and females, according to 
the difference of sex, first have the power of making wills 
of personalty, seems now well^ established ; so on the other 
hand, it is in some degree consonant to the doctrine of our com- 
mon law ; for, though that is silent as to the age for wills of 
personalty, these being the subjects of a different law, yet it 
adopts the same standard of twelve and fourteen for other pur- 
poses, and so far deems them the ages of discretion, as to 
80* give infants of those ages the power of choosing ^guardians, 
and to presume that they are doli capaces^ in respect to 
crimes. (A) 

(c) Perk. 8. 503. Swinb. Test part 2. s. 2. 
(/) Swinb. on Test, part 2, s. 2. 

(^) Off. of Ex. c. 18. Shep. Touch. 403. T. Jon. 210. 2 Show. 204. 
Comb. 50. Free, in Ch. 316. Gilb. Eq. Rep. 74. 
ih) 1 Hal. P. C. 22. 
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Of disposing by Will of the Custody of his infant Child, 

9. Though a person under the age of twenty-one cannot dis- 
pose of his lands, yet it is said that he may, pursuant to the 
statute of 12 Gar. 2. c. 24. dispose of the custody of his infant 
child, and that such disposition draws after it the land, as inci- 
dent to the custody, {i) 

Of declaring^ sub modo, the Uses of a Fine. 

10. If an infant levies a fine, he is enabled to declare the uses 
thereof, and if he reverses not the fine, during his nonage, the 
declaration of uses will stand good for ever ; for, though that 
be a pais, and all such acts an infant may avoid at any time, af- 
ter his full age, if he do not consent ; yet, beuig made in pursu- 
ance of the fine levied, which fine must stand good forever, (un- 
less reversed in the manner which has been mentioned,) so will 
the declaration of the uses too. (k) But an infant's sealing ad» 
vantageous marriage articles, jointly with his father, is not suf- 
ficient to declare the uses of a fine and recovery which he suf- 
fered after age, jointly with his father. {I) 

^Of accepting Jointure to bar Dower. •SI 

11. It is now settled that a female infant may bar her dower 
by consenting to a jointure in lieu thereof, agreeably to 27 H. 8. 
c. 10 {m) But it seems absolutely necessary, to support such a 
settlement, that it be made before marriage, (n) (7) 

(i) Vaugh.178. 

(k) 2 Rep. 58. a. 10 Rep. 42. Moor, 22. Dais. 47. 2 Leon. 159. Gouls. 
13. JoD. 390. Winch. 103, 4. 

(0 3 P. Wm's. 206. Nightingale v. Ferrers. Vide Hales v. Risley, 3 
Keb. 326, 759, 818. 

(m) Earl of Buckinghamshire v. Drury, 5 Br. P. C. 570. 4 Br. Ch. Ca. 
5O0. Carather'sv. Carather's, 5 Ves. 717. (n) 1 Ponbl. Tr. Eq. 74. 

(n) Lucy v. Moore, 3 Br. P. C. 514. Seymour v. Bingham, 3 Atk. 56. 



(7) See MeCartee v. Teller, 2 Paige Ch. R. 511 ; Lester v. Frascr, RiL 
Ch. R. 76 ; Williams v. Chitty, 3 Vesey, Jr. 545 ; 4 Kent's Com. 55 ; Cor- 
bet y. Corbet, 1 Sim. db Stuart, 61^. So a mere eqwiable provision, settled 
upon an infant in lieu of dower, to take effect immediately on the death of 
the husband, and to continue during the life of the widow, and being a 
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Wliether or no equity will compel the performance of an 
agreement entered into by a female infant with respect to her 
real estate in consideration of marriage, must' depend on the 
competency of the settlement made on her, and the leaving of 
issue. (o)(8) 

Of executing a simply CoUaterql Power. 

12. In one case, an infant having covenanted to settle his es- 
tate on marriage, according to a power vested in him, but having 

died before full age, the remainder man was compelled to 
82* 'perform the covenant, (p) But in a *later case, Lord Hard- 

wicke declared, in broad terms, that a power, coupled with 
an interest over real estate, could not be exercised by an in- 
fant, {q) 

(o) 2 P. Wms. 243. Cannel v. Buckle, 3 Atk. 612. Harvey v. A«hley, 
1 Br. Ch. Rep. 106. Donford v.** Lane, Id. 153. Williams ▼. Williams. 
Such aa agreement or covenant, (until confirmed at full age,) is no sever- 
ance of a joint tenacy. May v. Hook. Bac. Abr. Infancy, I. 3. Co. Lit 
13th edit. 246. note 1. 

(p) HoUingshead v. Holiingshead, Oiib. £q. Rep. 137. cited in 2 P. 
Wm'fl 229. and 1 Str. 604. But it has been called an idle case, and not 
law. Sugden on Powers, 137. let edit 

(q) 3 Atk. 696. Hearle v. Greenbank. But he mayex ecnte a simply 
collateral power, where he is a mere instrument only, S. C. 710, 711. and 
has not, nor ever had or can have, any interest 

reasonable livelihood for her, under the circumstances, has been held to be 
a bar. McCartee v. Teller, supra, S. C. 8 Wend. 267. A relinquishment 
of dower by an infant is not binding. Oldham v. Sale, 1 B. Monroe,(Ky.) 
77 ; Jones v. Todd, 2 J. J. Marsh, (Ky.) 361 ; but if an infant heir assign 
dower, siich assignment is valid. Jones v. Brewer, 1 Pick. 314. 

(8) The authorities seem to be conflicting whether such agreements are 
biodtng, or are voidable by the infant The latter doctrine is held in Tem- 
ple V. Hawley, 1 Sandf. Ch. R. 153 ; Simpson v. Jones. 2 Russ. & Mylne, 
365, 376 ; 2 Roper on Husb. and Wife, 26 ; 2 Kent-s Com. 244 ; Shaw v. 
Bond, 5 Serg. & Rawle. 312 ; while the former seems supported by the 
cases of Tubb v. Archer, 3 Hen. db Mnnf. (Virg.) 400; Anerum v. Daw- 
son, C. W. Dudley's Eq. R. 145 ; by the opinion in Reeve's Dom. ReL 238, 
and in Atherly on Marriage Settlements, 28 and post. Personal property 
may, anquestionably be bound by such settlements. 2 Kent's Com. 244 ; 
Harvey v. Ashley, 3 Alk. 613. 



Sect. 13, 14, 16.] INFAKCY. 83 

Of agreeing to a settlement made by Betrothed adult. (9) 

13. However he may consent to a settlement made by his 
wife, of her own land ; as where a male infant married an adult, 
who, by settlement on the marriage, covenanted that her estate 
should be settled to certain uses, he was bound by her cove- 
nant(r) 

{By Ctistom) of Selling Land^ or Leasing it^ at Fifteen* 

14. By the Custom of Gavelkind, an infant of fifteen is reckon- 
ed capable of selling his lands \{s) and in some places an infant by 
custom may, at fifteen, make a lease which shall bind him after 
he comes of age. (f) 

^Of suffering a Recovery by Cfuardianj with Permission "SS 
of the Court J and conveying as Thistee under cm order 
of Chancery. (9) 

16. In cases of necessity, the Court has admitted the infant 
to appear by guardian, and to suffer a recovery, or come in as 
vouchee. But this is seldom allowed by the Court, unless it be 
upon emergencies when it tends to the improvement of the in- 
fant's affairs ; as, when lands of equal value have been settled 
on him, aixd when he has had the King's privy seal for that pur- 
pose. These recoveries have been allowed and supported by 
the judges, and the infant could not set them aside or shake 
them : besides, if such recoveries be to the prejudice of the in- 
fant he has his remedy for it against his guardian, and may re- 

(r) Slocombe v. Olubb, 2 Br. Oh. Rep. 545. 

(•) Lamb. 624, 5. but shall have his age, and ail other privllegea at 
common law, 1 Roll. Abr. 144. 
(0 Co. Lit 45. a. 

(9) See also Dumford ▼. Lane, 1 Bro. Ch. R. (Perkins Ed.) 106, and 
notes; Williams v. Williams, Id. 152; Carathers y. Carathers, 4 Id. 500. 

(9) The acts of infants in the capacity of trustees, are no doubt binding, 
but the trust should be express and clear, not constructive. Ex parte 
Vernon, 2 Pr. Wms. 549 ; Ooodwyn v. Lyster, 3 Id. 387 5 and all necessary 
costs will be allowed the infant Ex parte. Cant 10 Vesey, Jr. 554 ; and 
he will be liable for a fraudulent execution of the trust Piatt r. St Clair,. 
6 Ohio, 227. 

9 
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imburse himself out of his pocket to whom the law^had com* 

mitted the care of him. (u) 
84* *It has been a common practice for infants, having ob- 
tained a priry seal for that purpose, to suffer common reeov- 
erie») and the law has been so settled ever since Blunt's case, 
reported in Hobart, 196. (x) Though it seems they cannot ob- 
tain the king's special direction to levy a fine, (y) But common 
recoveries suffered by privy seal, are now disused, and private 
act« of parliament substituted for thetn. {z) 

By 7 Ann. c. 19. it is enacted, that it shall and may be lawful 
for any person under the age of twenty-one years, by the direc- 
tion of the high court of chancery, or the court of Exchequer, 
signified by an order made upon hearing all parties concerned, 
on the petition of the person or persons for whom such infant or 
infants shall be seized or possessed in trust, or of the mortgagor 
or moitgagors, or guardian or guardians of such infant or in- 
fants, or person or persons entitled to the monies secured by or 
upon any lands, tenements, hereditaments, whereof any infant 
or infants, are or shall be seized or possessed by way of 
mortgage, ot of the person or persons entitled to the re- 
*86 demptioa thereoi^ to conref (a) *and ateUre any such lands 

(u) fiac. Abr. Infancy, I. 2. The king, upon petition may admit an in- 
fant to suffer a valid recovety by guardian. (Com. Dig. Enf. B. 2. 1 
Vem. 461. Ley. 83. 1 Salk. 567.) And if an infant come in as vouchee by 
guardian, he shall be bound by it. Cro. Car. 307. Hob. 197. 1 Roll. Abr. 
781. 751. 752. Jones, 316. Qodb. 161. 1 Leon. 211. 1 Sid. 321. Cro. EL 
471, 2. Contra, 10 Rep. 43. a.) When an infant is permitted to suffer a 
tecovery with double voucher, he tnust make a tenant to the precipe by 
feoffinent, and give livery of seisin in person, or by fine ; (Pig. 65.) because 
these conveyances are only voidable : (2 Wm's Saund. 96. a.) However, 
if it be established that an infant'fet deeds are also only voidable) he need 
sot be confined to these two modes of making tenant to praecipe. 

(a?) Hargrave's Co. Lit 380. b. note 1. 

(y) 1 Vem. 461. Sir Humphry Mackworih*s case. 

{z) 2 Wm's Saund. 96. a. 

(a) The conveance must be settled by a master, before the order is 
given, (Pr. in Ch. 284.) and the court will not order an infant trustee to 
convey, unless a declaration of hin trust appear in writing. (2 P. w. 549. 
Exparte Vemon.j Bat he may convey by common recovery, 3 Atk. 550. 
8. Ex parte Johnson ; and if the infant trustee be a feme covert the court 
may direct her to convey by fine, 3 Atk. 479. Ex parU Maire, where 
the trust does not appear in writing, Ceaiui que trust will be left to get a 
decree by bill, (2 P. W. 549.) and if the infant is more than a bare trus- 
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(6) tenements, or hereditaments, in such manner, as the said Court 
of Ohaacefff, or Cofirt of Bxchequer, shall, by such order^sQ to 
be obtained, direct to any otfier person or persons ; and such 
conveyance or assurance so to be had or made as aforesaid, shall 
be as good and effectual in law to all intents and purposes what- 
soever, as if the said infant or infants were, at the time of making 
such conveyance pr ftssu^apce, of the full age of twenty-one years. 

And it is further enacted by the said statute, that all and eve- 
ry such infiuit and infants, being only tnistees, mortgagee (c) or 
flfortgages, as aforesaid, shall and may be conopellabte 
H>y such order, so as aforesaid to be obtained, to piake sue^ *86 
iM>nveyance or conveyances, assurance or assurances, 9M 
aforesaici, in like manner, as trustees, or mortgagees of full ag0, 
are compellable to convey or assign their trust estates or mort- 
gages, (d) 

The infant may be directed to convey, though the estate be 
in the plantations ; (e) jte pa^y cQnvey by fine or recovery; (/ ) 
or if the infant be a feme covert^ she may be directed by the 
court to convey by fine, {g) But the infant must be a clear, ex- 
press trustee 5 aj:^<i the trust must be in writing, not by construc- 
tion of equity- {h) 

tee, he is net within the sUrate. As where A. devised his lands to an in- 
fant in fee, charged with all his debts and lei^acies on a bill being filed, the 
Court directed the master to take an account o£ the debts and legacies, 
and of the personal estate^ and to report the deficiency of the iatter. The 
infant to convey when of age, unless cause shewn within six months aAer. 
(3 P. W. 389. n.) But the heir is allowed po day to shew cause, when 
the devise is to trustees to pay debts. 1 Atk. 420. Blatch v. Wilder. 

(() As to the transfers at the bank, see 36 Geo. 3. c dO. 

{c) Jin ^ ves. 14^* ^x p/Eui^Serg^n, t)ie Lord Chanc/ellor bought the 
iegai epitat^ in mortgaged premise^, passed under a residuary devise of the 
mongfige to A. (wl^Q wa^ al^o ex/ecntorj) his heirs ai»d assigpv ; then A. 
ft/BWg only 19, the pAurt Fould not order him to convey till he came 9f 
^^1^ T^e cpntr^iiy has pii^/s b,eeo bi^d (5 Ves. 339.) Attorney jQeneral 
y. Bulier. 

{4) F9X the m^ner ii^ w)^«b iofan^t trustees are to convey under this 
APt, f^ Free. Cba^. 284. 

(#) Eof parU Prosfier, 2 Br. Ch. {lep. 325. at Calcutta, 5 Ves. 24$. 

(/) 3 Atk. I64. Ea: pq^rie Johnson, 3 Atk. 559. 

ig) E:f:part0 Maire, 8 Atk. 479. Com. Rep. 615. 

ih) Ex paxifi Vernon 8 P. Wms. 549. 3 P. Wraf . 387. Hawkini v. 
Pb^n,$V«^.559. 
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Of surrmdermg Leases far the purpose of renewal under 29 

Geo. 2. c. 31. 

16. By 29 Geo. 2. c. 31. infant lessees are enabled to surren- 
der their leases for the purpose of renewal. 

Of contractinfffar Necessaries. (1) 

17. It is clearly agreed by all the books, that an infimt 
87* may bind himself to pay for *his necessary meat, drink, ap- 
parel, physic, and such other necessaries, (i) and likewise 
for his good teaching and instniction ; whereby he may profit 
himself afterwards. He may also, if married, take up provision 
for his wife and children, {k) 

(0 Co. Lit 172. 

(k) Carter. 315. Str. 168. ; but if provided in crder for the marriage, he 
is not chargeable, though the wife use them. Ibid. 

(1) The subject of necessaries seems to demand a more extended ex- 
amination than the author has here given it It naturally presents the 
following questions : 

1. Wh^xi, an ixifant may bind himself for necessaries. 

2. EffiD he may bind himself. 

3. When he may bind ethers. 

4. What are necessaries. ' 
6. Who are to be the triers of necessaries. 

6. On whom falls the burden of proof— of these in their order. 

1. When or under v>hcU circumstances^ infants may bind themselves^ by 
their contract for necessaries. Their obligation to pay for necessaries, is 
said to arise, not so much by virtue of any contract to do so, as on the 
ground of an implied legal liability, based on the necessity of their situa- 
ation. Precisely in the same manner as are Ideots and Lunatics, nrho are 
absolutely incompetent to make any contracts, yet in both cases, it being 
necessary for the party to live, the law allows, to any one eapplying them, 
a reasonable compensation. The infant's necessity therefore, being the 
ground of his liability, it follows, that where no such necessity exists, all 
responsibility fails. Accordingly it has often been decided, that if the in- 
fant live with his parent, or guardian, who was able and willing, and whose 
duty it was to provide for him, his own contracts were not binding. Wail- 
ing V. ToU, 9 I. R. 141 ; Angell v. McMellan, 16 Mass. 31 ; Connolly v. 
HuU, 3 McCord, (S. C.) 6; Ford v. Fothergill, Peake, 229; Van Valken- 
bcrgh V. Watson, 13 J. R. 480; Jones v. Colvin, 1 McMuUan, (S. C.) 14; 
Smith V. Young, 2 Dev. <Sb Batt. (N. C.) 26; Edwards v Higgins, 2 Mc 
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But it must appear, that the things were actually necessary, of 
reasonabie prices, and suitable to the infant's degree and estate ^ 

Cord Ch. R. (S. C.) 16 ;'Guthrie v. Marphy, 4 Watts, (Penn.) 80; Bain- 
bridge V. Pickering, 2 Wm. BL 1325 ; Cook v. Deaton, 14 E. C. L. R. 232, 
(3 C. & P. 114 j) Mortara v. Hall, 6 Sim. 465 ; Story v. Perry, 19 E. C. L. 
R. 506, (4 C. db P. 526) ; Kline v. L'AmouBeaax, 2 Paige Ch. R. 419 ; in 
like manner, if he has already supplied himself elsewhere, be is not bound 
to pay for similar articles subsequently purchased, althoagh they were ^ler 
96 suitable, and although he had avoided payment for those previously 
procured. Burghart v. Angerstein, 25 E. C. L. R. 600, (6 C. &, P. 690.) 
But if his guardian refuse to supply him, he is allowed to contract for him- 
self. Rogers J. in Call v. Ward, 4 Watts & Serg. (Penn.) 118 ; but this 
as we shall soon see, would not be sufficient to enable him to bind the 
guardian or a parent. If the infant has abundant ready money, he may 
still bind himself, on credit Burghart v. Hall, 4 M. &,W, 727 ; but see 
Kline v. L'Amoureaux, 2 Paige, 419 ; so, if with his father's consent he is 
living apart, and laboring for himself) his contract for necessaries would 
be binding. Smith v. Young, 2 Dev. db Batt (N. C.) 26; Maddoz ▼. 
Miller, 1 M. & S. 738 ; and in like manner, if with his guardian's consent^ 
he is carrying on a certain business, as a means of support, he may bind 
himself to pay for articles, suitable and necessary for that business. Run- 
del V. Keeler, 7 Watts, (Penn.) 237 ; in all cases however the credit being 
originally given to the infant, for otherwise he will never be liable, although 
the articles were really necessary. Vamey v. Toung, 11 Vt R. 258; 
Bimms v. Norris, 5 Ala. R. 42 ; and if the parent plaice the child at school, 
or away to board, it will be presumed, that credit was given to the parent 
alone. Dunscombe v. Tickridge, Alleyn, 94. 

2. Eow, or in vhat manner an infant may bind himself. He cannot 
bind himself under seal, or by parol to pay any certain eum for necessaries, 
nor by any form of contract, which on legal principles excludes an inquiry 
into the consideration. Story on Contr. sec. 60 ; 2 Kent's Com. 240 ; thus, 
a jpenal bond, given lor neccessaries is not, as such binding. Ayliffe v. 
Archdale, Cro. Eliz. 920; Beeler v. Young, 1 Bibb, (Ky.) 519; and prob- 
ably a tingle hiU^ is not now binding. Reeve's Dom. Rel. 231 ; 20 Am. 
Jur. 285 ; Ch. on Contr. 150 ; Fenton v. White, 1 South. (N. J.) 101 ; Kirk- 
Patrick J. ; but formerly when the consideration of a single bill was open to 
inquiry the infant might be sued on the instrument itself, in the same man- 
ner as an adult Russell v. Lee, 1 Levinz. 86 ; Cupworth's case, 1 Roll, 
Abr. 729 ; Reeve's Dom. Rel. supra ; Ch. on Bills, p. 19. Neither is an 
infant bound by an account stated for necessaries. Ingledew v. Douglas, 

3 E. C. L. R. 233, (2 Staikie, 36) ; Trueman v. Hurst, 1 T. R. 42 ; Hed- 
geley v. Holt, 19 E. C. L. R. 297, (4 C. & P. 104) ; Oliver v. Woodroffe, 

4 M. & W. 650 ; Williams v. Moor, 11 M. ^ W. 256 ; Beeler v. Young, 1 
Bibb, (Ky.) 519 ; nor is a bill of exchange accepted for necessaries bind- 
ing. Williamson v. Watts, 1 Camp. bb2 ; nor according to many author- 
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(/) considerations which regularly must be left to the jury. But 
the law distinguishes between persons, as to necessaries ; as be- 

(0 Cro. Jac. 560. 2 Roll. Rep. 144. Bat if the jury find that the things 
were aeeessaries, and of reasonable price it shall be presumed they had 
evidence for what they thus find ; and they need not find particularly what 
the necessaries were, nor the price of each. Also, if the plaintiff declares 
for other things as well as necessaries, or alleges too high a price for those 
that are necessary, the jury may consider of those things that were really 
necessaries, and of their intrinsic value ; proportioning Uie damages ac- 
cordingly. Poph. 151. Palm 361. Golds 168. Godb. 319. 1 Leon. 114. 

itief, a fnnMwry note. McCrillie y. Howe 3 N. H. R. 348; McMion y. 
I^ichmonds 6 Yerger, (Tenn.) ^. 9; Bouchell y. Clarey, 9 Brevard, 194; 
9wasey v. Van^ertieydaOi 10 J. fi, 33 ; Beel^ v. Young, supra ; Fentop 
v. White, 1 SouU^ardj lOQ ; Ch. on Bills, p. 19 ; Hanks v. Peal, 3 McGord, 
O. C.) 237 ; Story on Bills, sec, 84 ; 20 Aip. Jur. p. 385 $ Story an Notes, 
see. 78. Other au^orities have held, that if the note is not negotiable, pr 
if negotiable, not yet negotiated, so that the consideration may be examin- 
ed, the pfiti^ee may sue the infant on the inBtrument, jond recover the just 
Foiae of the necessarleiT} whether equal to, or less than, the face of the 
pol^. Sarle v. Reed, 10 Mete. 387 ; Dubose v. Wheddon, 4 McCord, (S. 
C.) 1321 ; Haines y. Ten^t, 2 Hill, (Id.) 400 ; Story on Contr. sec. 60 ; 
(1/it Ed.) Kid on Bills, p. 29; Reeve's Dom- B,el. 230; and see Stonp v. 
Peonison, 13 Pick. 1, that where the consideration is open to inquiry, an 
iafanf s contract for nece9earies, is binding. And the fact that the payete 
might not he able to recover tho whole amount of the notes, but would be 
obliged to prove the value of the necessaries, and take a judgment pro tanlo^ 
seems to constitute no technical objection to a suit on the inatrumenty for it 
is admitted, that between adults, a note may be apportioned and judgment 
giyen for that part of the consideration, which was good. Parish y. Stone, 
14 Pick. 198 ; and see Harrington v. Stratton, 22 Pick. 516 ; Goodwin y. 
Morse, 9 Mete. 278. The analogy of the single bill, would seem to support 
tiie position of the later cases, for as we have aeen above, when the con- 
aideration was open to inquiry, this instrument might be declared on, in a 
suit against an infant, as well as an adult. Neither would the infant gain 
any prot/ection, by allowing him to defeat an action on the note, for hue 
would be compelled to pay the same amount on a quantum valebant; but 
protection is the wle end of the infant's privilege, and the latter ought not 
to be extended further than the former demands. But the point may be 
considered as not fully settled, and in practice, the general count for goods 
■old and delivered, should always be added. We have so far examined 
the infant's liability when he has made an exprops promise ; but an express 
promise i» not necessary ; a promise will be implied if the articles furnish- 
ed were actually necessary. Gay v. Ballou, 4 Wend. 403. 

3. When an infant may bind athere on his own contract for neceesaries. 
The only ground upon which an infant can bind others by his contract, is 
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iween a nobleman and gentleman's son ; also in point of time 
and education ; as at school, Oxford, and Inns of Court ; and 

that of an express or implied agency, aod unless the articles were furnirih-^ 
ed with the asseiit express or implied, of the father or guardian, or the con- 
tract be subsequiently adopted by them, they are not responsiblci. RoIHi 
r. Abbott, 25 E. C. L. R. 400, (6 C. db P. 386) | Mortimore v. Wright, 9 
M. db W. 482 ; Gordon v. Potter, 17 Vt R. 348 ; Vamcy v; Young, 11 Id. 
258 ; Hunt y. Thompson, 3 Scam. (111.) 180; Seaborne ▼. Maddy, 88 E. 
C. L. R 194, (9 C. db P. 497) ; Baker v. Keen, 3 Id. 449^ (2 Starkie 501) ; 
Blackburn v. Mackey, 11 Id. 295, (1 C. & P. 1) ; FJack r. Tollemachei id. 
296, (Id. 5) ; Clements v. WiUiams, 34 Id. 291, (8 C. db P. 58.) The 
moral obligation of a father to support a child, does not make him legally 
liable to pay his child's debts ; and to charge a father, on his son's con- 
tract, the same circumstances must be shown, as to charge an uncle, a 
brother, or any third person j Mortimer v. Wright ; Gordon v. Potter, tu- 
pro. It would seem therefore from these cases, that if a father turn away 
a child from home, or neglect to provide for him, or so cruelly treat him 
4hat he cannot remain under the parental roof, that this alone, is not suffi- 
cient to make the father responsible to any one, supplying the child under 
such circumstances. See also Call v. Ward, 4 Watts, 118 ; S. P. as to a 
guardian. If this be the law, the cases of Stanton v. Wilson, 3 Day, 37; 
Van Valkenburgh v. Watson, 13 J. R. 480; and the dictum in 2 Kent's 
Com. 193 ; in Swift's Dig. 41; in Call ▼. Ward, Mipra; and in Pidgin v. 
Cram, 8 N. H. R. 353 ; which advance a contrary doctrine, cannot be cor- 
rect. If the child is abandoned to destitution, the later cases hold the only 
remedy to be that pointed out by the statute of 43 Eliz, and by similar 
statutes in many states in this coimtry ; See Gordon v. Potter ; Morti- 
mer V. Wright, supra ; Angeli v. McMellan, 16 Mass. 31, Parker, ch. J. 
Neither can a child who has voluntarily left the parental roof, to avoid 
discipline and restraint, bmd his father by his contract. Angetl v. Mc- 
Lellan, gupra; Hunt v. Thompson, 3 Scam. (HI.) R. 180 ; and a /orltort; 
when he has violated the laws of his country, and become a fugitive from 
Justice, Id. So, where a son was laboring for himseii'.in the employ of a 
third person who had procured from the father a release to his son's servi- 
ces, and in which the father refused to pay any of the infant's future debts, 
the father is not liable for necessaries subsequently furnished the son by 
such third person. Varney v. Young, 11 Vt. R. 258. 

The son need not, however, have an express authority to bind his pa- 
rent, for an authority may be implied under certedn circumstances, and it 
is always a question for the jury, whether the circumstances are sufficient 
Ibr that purpose. Baker v. Keen, 3 E. C. L. R. 449, (2 Starkie 501) ; Law 
T. Wiikins, 33, £. C. L. R. 193, (6 Ad. and El. 718) ; and the father's assent 
has in one instance been implied, from the fact of his knowing that his 
ehiid was boarded and dothed by another, and failing to dissent or take 
the child away; Nichols v. Allen, 14, E. C. L. R. 198, (3 c. and p. 36); 
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that he is not to be looked upon in the same condition when a 
schoolboy, as when of riper years, (m) Velvet *and satin suits 
laced with gold, held not necessary, (n) 

(m) Carter, 2l6. 

(n) Cro. £1. 583. Nor cockades found for his soldiers by an officer, 8 T. 
R. 578. Hands v. Slaney. The question of necessaries is to be goyemed 
by the real, not the ostensible circumstances, of the infant, Peake, 239. 1 
Esp. 211. Regimentals sold to a volunteer; necessaries: 5 Esp. 152. 
So, money advanced to release him from custody in execuHonj 5 Esp. 28. 
If he was in custody on mesne process, it must be shewn that he was ar- 
rested for necessaries. (Ibid.) 13 East 6. But where the action is for 
money lent to save the infant from an arrest in Scotland, the infant must 
shew that his infancy would have been a defence to the arrest in that 
country. 3 Esp. 163. 

but, this case is denied to be law in Mortimore v. Wright, 6 M. & W. 486^ 
by Lord Abinger. And where a father paid a minor's debt for necessaries, 
and made no objection to the tradesman, and tvithout giving him notice not 
to trust his son again, it was held that the first payment was an implied au- 
thority to purchase again, although the father had unknown to the tradesman, 
forbidden the son to contract any more, »nd had placed him under the care of 
a friend with directions to supply him ; Bryan v. Jackson, 4 Conn. 288. But 
generally, if the father allowed the son a reasonable sum for his support, this 
will rebut any presumption of an implied authority ; Crantz v. Gill, 2 £sp. 
471. A step-child has no authority to bind his step-father, for his necessa- 
ries ; Tubb V. Harrison, 4 T. R. 118 ; Freto v. Brown, 4 Mass. 075 ; Minden 
V. Cox, 7 Cow. 235; unless the father take him into his family; in which 
case, he stands in loco parentis^ and the child has the same authority as his 
own ofipring. Stone v. Carr. 3 fisp. 1. An infant may bind his father for 
his support* although he has a sufficient estate of his own ; that is, in the 
same circumstances as if without such estate ; this rule, however, has not 
been applied to the mother, after the father's death. Whipple v. Don, 2 
Mass. 415 ; Dawes v. Howard, 4 Mass. 97 ; Cruger v. Hayward, 2 Dess. (S. 
C.) d4 ; Hughes v. Hughes, 1 Bra ch. R. 387 ; and the rule has, of late, be- 
come relaxed as to the father ; and in many cases, a compensation is allowed 
him out of the infant's estate. ; 2 Kent's Com. p. 191 ;, Jervoise v. Silk, Coop- 
er's Eq. R. 52 ; Mabery v. Turton, 14 Vesey, 499 ; Heywood v. Cuthbert, 4 
Dess. (S. C.) 445 ; Payne v. Law, 1 Russ. & My. 223 ; Myers v. Myers, 2 
McCord, ch. R. 255 ; Matter of Bostwick, 4 J. ch. R. 100 ; Ex parte Bond, 
2 M. and Eeene, 439 ; Chappie v. Moor, 7 Monroe (Ky.) 198 ; Andrews 
V. Partington, 3 Bro. ch. R. 00 ; Dupont v. Johnson, 1 Bai. Eq. R. 279. 

4. What are necessaries. The term <* necessaries," is relative and govern- 
ed by the infant's real, and not ostensible, rank, situation, and degree. It is 
not confined to bare support and subsistence, but has received a somewhat 
liberal construction, according to the infants fortune, estate, and occupation. 
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If an infant promises another, that if he will find him meat, 
drink, and washing, and pay for his schooling, he will pay 7/ 

The articles must be bona fide, purchased for use and not for mere ornament; 
they need not be such as a person can not do without, but should be suitable 
to the infants condition and circumstances. Peters v. Fleming, 6 M. & W. 
46 ; Story on sales, sec. 34, 95. The term necessaries includes the infant's 
necessary foodf &,c^ but not dinners, confectionary, and fruit, supplied him at his 
own rooms for a party of friends. Brooker v. Scott 11 M. & W. 67 ; Whar- 
ton V. McKensie, 48 E. C. L. R. (d Ad. and El. N. S.) 606 ; also his lodg- 
ings and house rent ; Kifton v. Elliott, 2 Bulstr. 69 ; Crisp ▼. Churchill, cited 
1 B. & P. 340; but not the rent of a building /or carrying on a trade, or manual 
occupation; Lowe. v. Griffith, 1 Scott, 45S; 1 Hodges, 30 S. C. The term al« 
so includeB proper education ; and for some this might be a knowledge of the 
learned languages ; Peters v. Fleming, 6 M. & W. 48, Alderson, B. But a 
regular collegiate education, for one in ordinary circumstances, has been held 
not to be within the class of necessaries; Middlebury College v. Chandler, 
16 Vt. R. 683 ; although a good common school education would be. Id. ; nei- 
ther is instruction in singing and dancing necessary ; 1 Sidesfin, 446 , sutto- 
hJe cUahing, also, comes within the class of necessaries ; but not suits of sat^ 
in and velvet with gold lace ; Mackerell v. Bachelor, Cro. Eliz. 583 ; nor rae-< 
ing jackets; Burghart v. Angerstein, 25, £. C. L. R. 600 (be. and p. 600) ; 
nor cockades for an infant captain's soldiers ; Hands v. Slaney, 8 T. R. 678 ; 
although regimentals for a volunteer, and livery for a captains servant, have 
been held otherwise. Id ; Coates v. Willson, 5 Esp. 152 ; and the following 
are additional examples of things held not generally necessary. Horsesv sad<» 
dies, and bridles, liquor, pistols, powder, whips, fiddles ; Beeler v. Youngt 1 
Bibb, 519 ; Glover v. Ott, 1 McCord, 572 ; Rainwater v. Durham, 2 Nott 
and McCord, 524 ; Grace v. Hale, 2 Hump. 27 ; Clomes v. Brooks* 2 Str. 
1100; Harrison v. Fane, 39, E. C. L. R. 556, (1 Itf. & G. 550) ;-^a stanhope, 
Chartes v. Bayntum, 32 E. C. L. R. 433, (7 C. & P. 52) ;— coach hire* 
Hedgely v. Holt, 19 E. C. L. R. 297 (4 C. ^ P. 104) ;^a chronometer^ Be* 
falles V. Ramsay, 3 E. C. L. R. 32, (Holt 77) ; — balls and serenades. Carter* 
216 ;— goods to trade with. Stone v. Withipool, Latch. 21 ; Whittingham v. 
HilH Cra James, 494; Whyhallv. Champion, 2 Str. 10S3; "ftiberville v. 
Whitehouse, 11 E. C. L. R. 326, (1 C. & P. 94) ;— work bestowed on arti* 
cles for the infant's customers, Dilk v. Keighley, 2 Esp. 480 ;— money lent* 
Smith V. Gibson, Peake Add. cases, 52 ; Darley v. Boucher, 2 Salk* 274 ; 
! Probart v. Knouth, 2 Esp. 472, note ; — Counsel fees, and expenditures in a 

i law suit ; Phelps v. Worcester, 11 N. H. R. 51 ; but the guardian may be 

allowed such expenses in the settlement of his account ; Smith v. Bean, 8 
m. H. R. 15. But as each case is governed by its own peculiar circumstan** 
ees, the examples here given can serve only as illustrations, and under dif. 
fbrent circumstances, would not be considered as authoritative precedents. 
For, as we have just seen, horses are not generdtiy within the ciass of neces« 
saries, bat where an infant was advised by his physician to take exercise on 
10 
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yearly ; an action on the case lies upon this promise : for learn- 
ing is as necessary as other things ; and though it is not men- 
horseback, a contrary decisioD was made ; Hart v. Prates, 1 Jur. 623. And 
80, money lent can not generally be recovered, although lent to purchase nec- 
essaries ; yet if it is lent to procure a liberation from arrest on a debt for nee-* 
essaries, or, if the infant was in execution, it is recoverable ; Clark v. Leslie, 
9 Esp. 28 ; and in like manner if the money advanced was in fact laid out by 
the lender for the necessaries, the infant is compelled to repay it ; Randall v. 
Sweet, 1 Denio, (N. Y.) 460; Earle v. Peale, 1 Salk. 387; or, if the infant 
give his note for the necessaries, and another sign as surety, and subsequent- 
ly pay the note he may recover the amount of the infant ; Conn. v. Coburn, 
7 N. H. R. 368 4 Haine v. Farrand, 2 Hill, (S. C.) R. 400. An Infant is like- 
wise bound to pay for necessaries for his wife and children ; Turner v. Tris- 
by, 1 Str. 168 ; Tuber\ille v. Whitehouse^ll E. C. L. R. 326, (1 C. & P. 94); 
12 Piice, 692, S. C. ; and for his wife's debts dum sola ; Parish v. Stroud, 
Barnes' notes, 95 ; Roach v. Quick, 9 Wend. 238 ; Butler v. Brcck, 7 Met- 
calf, 164 ; and an inAmt widow is bound by her contract to pay the funeral 
expenses of her husband, who has no executor, and left no property to be ad- 
niiMstered ; Chappie v. Cooper, 13 M. & W. 252. 

5. Who are the triers of the question of necessaries. The question of nec- 
essaries, is a mixed question of law and fact, the court being the juJges, 
whether the articles come within the class of necessaries, suitable to any one^ 
(whether infant or adult,) in the defendants situation in life ; and if so, the 
Jury are then to judge whether the particular articles furnished were actual- 
ly necessary under the circumstances of the individual case. See Story on 
Sales, sec. 35 ; Peters v. Fleming 6 M. & W. 42 ; Burghast v. Angerstein^ 
25 E. C. L. R. 600, (6C. & P. 690) ; Stonton v. Willson, 3 Day 37; Bulcr 
v. Young, 1 Bibb, 519 ; Bent v. Manning, 10 Vt. R. 225 ; Glover v. Ott 1 
McCord, 572; Bouchett v. Clary, 3 Brevard, 194 ; Phelps v. Worcester, U 
N. H. R. 51 ; Harrison v. Pane» 39 E. C. L. R. 556, (1 M. & G. 550>; but 
from the language of the Court in many cases it seems somewhat difficult to 
draw a clear and well defined line of demarcation between their respective 
jurisdictions ; for the court are sometimes judges of the quantity as well aa 
the quality of the necessaries ; Eckbert, Administrator v. Lines, 6 Watts & 
Serg. 80 ; Law R. vol. 6, p. 447, S. C, See also Rundel v. Keeler, 7 Watts, 
287, that the Jury are not always the sole judges *of what is necessary and 
proper ; and if they find a verdict contrary to the opinion of the Court, a new 
trial will be granted without costs ; Harrison v. Fane, supra, 

6. The burden of proof. The defendant is not bound to prove his infancy^ 
if a replication of necessaries be put in, for the fact of infancy is thus admitted 
by the Plaintiff; but the burden of proving the articles necessaries, is of course 
on the Plaintiff. It has been thought, from the language of the court in some 
cases, that the Plaintiff must, in order to make out a prima facie case, not on- 
ly show that the articles come within the class of necessaries, suitable to 
one in the defendant's position, ^c, but that he is bound to show also the in- 
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tioued what learning this was, yet it shall be intended what was 
fit for him till it be shewn to the contrary on the other part : and 
though he to whom the promise is made do not instruct the 
infant, but pays another for it, the promise of repayment thereof 
18 good, (o) 

(o) 1 Roll. Abr. 729. Palm. 529. 

fant's actual, or at least, apparent wani, necessity, destiltUioiij d&c, at ths time 
the articles were furnished. On the .other hand, there is reason to believe 
that the rale is not thus strict, and that the replication of ^^ necessaries suit- 
able to the then estate^ degree and condition in life of the defendant," throws 
on the Plaintiff the burden of proving only the infant's degree, fortune, or oc- 
cupation, and standing in life, and that the articles were, in their nature, qual- 
ity and quantity, necessary and suitable to every one in that situation, dbc.*-- 
The dictum of Baron Parke, in Burghast v. Hall, 4 M. &. W. 731, ** that if 
prima facie, and abstractedly from circumstances, the articles were proper for 
his ranJc and station in life, that would be sufficient for the Plaintiff to prove; 
if he was supplied aliunde^ that must be proved by the defendant," supports 
the same opinion. Neither do the Nisi Prius Reports indicate that it is the 
usual practice for the Plaintiff to show any personal circumstances as to the 
actual want, or destitution of the infant ; for in Ford v. Fothergill, 1 Esp. 211, 
the Plaintiff proved only that the defendant was a lieutenant in the militia, and 
bad been introduced to the Plaintiff by a person of distinction, and then prov- 
ed the delivery and value of the goods, and there rested his case. The Defen- 
I dant, then went into rebutting testimony ; see also Peake, Cases 229, S. C. 

I Also, in Story v. Perry, 19 E, C. L. R. 508, (4 C. & P. 526) it does not ap- 

' pear that the Plaintiff proved any more than that the defendant was the son 

I of a certain lord, and that the clothes were furnished at a certain time and at 

reasonable charges, on the part of the defendant, witnesses were then called, 
^c. The same was the course of trial in Crantz v. Gill, 2 Esp. 471 ; and in 
Steedman v. Rose, 41 E. C. L. R. 232 (1 C. & M. 422). The fa<5ts concern. 
ing the infants previous provision, dbc. being necessarily so much more pecu- 
liarly within his own knowledge, should, it seems, more properly come in as 
rebutting testimony, and by way of special defence ; and this throws no 
greater burden on the infant, than is constantly done by compelling him to 
show his infancy a second time, in answer to a replication of a neto promise, 
which all admit he is bound to do. Bay v. Gunn, 1 Denio (N. Y.) 108. Tho 
language of some cases therefore, that the '^ tradesman is bound to inquire in- 
to the infant's circumstances, or he trusts him at his peril," dS&c. means noth- 
ing mure than that the tradesman runs the risk of being able to prove the ar- 
ticles necessaries at the trial. Steedman v Rose, supra; the making such 
enquiry therefore, as it has no necessary bearing on the real point at issue is 
unnecessary ; Braahaw v. Eaton, 35 E. C. L. R. 99 (5 Bing. N. C. 231). If 
any part of the articles be necessary, the Plaintiff may recover pro tanto. — 
Bent V. Manning, 10 Vt. R. 225; Maddox v. Miller, 1 M. & S. 738 j Tur- 
berville v. Whitehouse, 12 Price, 692. 
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Assumpsit for labour and medicines in curing the defendant 
of a distemper, &c. ; nonage pleaded by defendant : plaintiff re- 
plied, necessaries generally. And upon a demurrer to this repli- 
cation, it was objected, that the plaintiff had not assigned in 
certain, how or in what manner the medicines were necessa- 
89* ry ; *but it was adjudged that the replication in this gen- 
eral form was good, (p) 

Even by Bond. (2) 

18. By the current of authonties, it seems that an infant 
may enter into a single bill for the payment of necessaries, and 
that an action of debt will lie on such obligation ; {q) all the ca- 
ses which lay it down that a bond with a penalty, entered into 
for such payment, is void, were decided before the 4 Ann, c. 16. 
s. 13. Since that act, it may be thought the penalty can make 
no difference, (r) 

So, an infant may bind himself in an assumpsit for the pay- 
ment of necessaries ; and an action on the case lies against him 
upon the promise for this;, but in nature of an action of debt ; 
and therefore, where debt lies, an action on the case lies against 
him,{s) 

However there are two respectable authorities, {t) which 
90* lay it down that an infant cannot, *either by a parol contract 
or a deed, bind himself even for necessaries, in a sum eer- 
tain ; that should an infant promise to give an unreasonable 
price for necessaries, that would not bind him ; and that there- 
fore it may be said that the written or parol contract, does not 
bind him ; but only since an infant must live as well as a man, 

(p) Carth 110. Huggins v. Wiseman. 

(q) 1 Lev. 86. Ruesel and Lee. 1 Keb. 382, 416, 423. Co. Lit. 172. 
Cro. Eliz. 910. 1 Roll. Abr. 729. 

(r) But see 8 East. 331. 

(8) 1 Roil. Abr. 729. Noy. 85. Latit 157. 3 Buls. 188. 1 Roll. Rep. 328. 
He may bind himself in a promissory note for necessaries, and instruction 
in a business. 8 T. R. 57B. 

(0 Cases in Law and Eq. 185. Godb. 219. Rearsby and Cuffer's case ; 
andit was held at Nisi Prius, that he was not liable on a bill of exchange, 
accepted for necessaries. 1 Camb. 553. Williamson v. Watts. Mans- 
field, C. J. 

(2) AnUf last note. 



I 
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the law gives a reasonable price to those who furnish him with 
necessaries. 

There is a singular case in Keble, which has decided, that 
though an infant cannot for sixpence in hand paid, hcense an- 
other to take two ounces of her hair, yet she may validly agree 
with the barber to be trimmed, (w) 

Of binding himself Apprentice in London, at Fourteen. 

19. By the custom of London^ an infant unmarried, and above 
the age of fourteen, though under twenty-one, may bind himself 
apprentice to a freeman of London,(ar) by indenture, with proper 
covenants, by the custom of London, shall be as binding as if 
he were of full age, (3) and for breach thereof an action may be 
brought in any other court as well as in the courts in the city, (y) 

(u) 3 Eeb. 369. Anna Secrogham v. Stuartson. 

(a?) Moor, 135. 2 Bulstr. 192. 2 Roll. Rep. 305. Palm. 361. 1 Mod. 271. 

(y) Moor. 136. 



(3) See Horn v. Chandler, 1 Mod. 271 ; Burton v. Palmer, 2 Buletrode, 
192. But it is otherwise at common law, and under the statutes of Eliza- 
beth, and the statutes of many States in this country; see Gilbert v. Fletch- 
er, Cro. Car. 179 \ Jennings v. Pitman, Hutton, 63 \ Lylly's Case, 7 Mod. 
15 ; Whitney v. LoAus, 8 Mod. 190 \ Blunt v. Melcher, 2 Mass. 232 ; Mc- 
Dowle's Case, 8 J. R. 331 ; Moses v. Stevens, 2 Pick. 335 ; Parker, Ch. J ; 
Frasler v. Rowan, 2 Brev. 47 ; McKnight v. Hogg, 1 Const. R* (S. C.) 
117. This is to be understood only as to the infant's liability for a breojch 
of the covenants in the indenture, for the indenture itself is binding, if the 
infant was a party to it, or his consent be expressed in it, but not oth- 
erwise ', — and he can not dissolve the relation thus created; 2 Kent's Com. 
242, 263; Rex v. Great Wigston, 10 E. C. L. R. 161, (3 B. & Cr. 484,); 
see King v. Cromford, 8 East. 25 ; King v. Arnesby, 5 £. C. L. R. 385, 
(3 B. ^ Al. 584) ; McDowIe's case, supra; Stringfield v. Helskill, 2 Yer* 
ger, (Tenn.) R. 56 ; Pierce v. Mersenburgh, 4 Leigh, (Virg.) 493; Stokes 
v. Hatcher, 1 South. (N. J.) 84; Balch v. Smith, 12 N. H. R. 428; Har- 
vey V. Owen, 4 Black. (Ind.) 338 ; Rex v. Arundel, 5 M. <Sb S. 257 ; King 
v. Hindringham, 6 T. R. 558 ; Ashcroft v. Berttes, lb. 652. The necessi- 
ty of the infants joining in the deed, although well settled at common law^ 
is often prescribed by statute in the several states. And the indenture be^ 
ing binding on the Infant from its supposed advantage to him ; the rule 
does not apply where the master has deserted him ; King v. Mountsorrell, 
3 M. & S. 497. Connected with this subject of apprenticeship is the pow- 
er of the infant to make contracts for labor and service ; and although such 
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But this custom does not extend to one bound apprentice under 
twenty-one, to a waterman ; for the company of watermen are 

a contract is called binding by Chancellor Kent in the fiflh edition of his 
Commentaries^nd. vol. p. 242, and in Wood v. Fenwick, 10 M. dt W. 
195 ; yet it is generally considered voidable, at the infant's election ; Nick- 
erson v. Easton, 12 Pick. 112 ; Vent v. Osgood, 19 Id. 572 ; Moses v. Ste- 
vens, 2 Id. 332 ; Francis v. Felmit, 4 Dev. <Sb Batt (N. C.) 498 ; Abell v. 
Warren, 4 Vt. R. 149; Thomas v. Dike, 11 Id. 273; Medbury v. Watsons, 
7 Hill 110 ; and if the infant do avoid it, he may notwithstanding recover 
on a qucmlum meruit^ for the labor actually performed, deducting, as L 
seems, any damage to the employer occsisioned by such avoidance ; Moses 
V. Stevens, 2 Pick. 332; Thomas v. Dike, 11 Vt R. 273; Vent v. Osgood, 
19 Pick. 672 ; Judkins v. Walker, 17 Maine, 38 ; Medbury v. Watsons, 7 
Hill, 1 10; overruling the contrary case, of McCoy v. Huffman, 8 Cowen, 84; 
and of course the cases of Weeks v. Leighton, 5 N. H. R. 343 ; and Har- 
ney V. Owen, 4 Black. (Ind.) 338, based on the case in Cowen, and hold- 
ing the same doctrine, fall with it. If the infant be discharged without 
cause, he may recover in general assumpsit, notwithstanding the contract 
was to labor a certain time, and for a certain sum ; Moulton v. Trask, 9 
Mete. 577. If the infant is compelled to bring an action for his wages, it 
must be brought in the name of the parents, for they are entitled to their 
^children's earnings, and can alone sue for them ; Shute v. Dorr, 5 Wend. 
204 ; Benson v. Remington, 2 Mass. 113 ; Galbraith v. Black, 4 Serge ^ 
Rawle, (Penn.; 207 ; Clapp v. Green, 10 Mete. 439; Jennison v. Graves, 
2 Black. (Ind.) 440; and payment to the son is no defence to an action by the 
^father for the same wages, especially if the employer knew that the son 
was an infant ; and this would be the case, although the father knew 
nothing of the son's contract, until the service had been performed ; White 
v. Henry, 24 Maine, 531 ; Keen v. Sprague, 3 Greenl. 77. But if the fa- 
^er has expressly or implicitly emancipated his son, or allowed him to 
«vork on his own account, the infant is entitled to his own earnings, and 
can alone maintam an action for them, and they cannot be attached by the 
father's creditor, Morse v. Wei ton, 6 Conn. 547 ; Jenney v. Alden, 12 Mass. 
375 ; Tillottson v. McCriliis; 11 Vt. R. 477 ; Lord v. Poor, 23 Maine, 569 ; 
CJhase v. Smith, 5 Vt. R. 556 ; Chase v. Elkins, 2 Id. 290 ; United States 
V. Mertz, 2 Watts, (Penn.) 406; Gale v. Perrolt, 1 N. H. R. 28; Burlin- 
game v. Burlingame, 7 Cowen, 92 ; Eubanks v. Peak, 2 Bailey, (S. C.) 
497. It is not necessary that any express promise should be made by the 
employer to the infant to enable him to maintain the action ; for a promise 
will be implied to the minor and not to the father, although the employer 
was not informed that the infant was laboring on his own account, Corey 
V. Corey, 19 Pick. 29. The father's consent will be implied that the son 
MhsXi have his own earnings, if he knows that he is contracting for himself, 
:and does not object ; Whitney v. Earle, 3 Pick. 201, and perhaps, the son's 
jnarriage, with his father's consent might operate as an implied emancipa- 
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but a voluntary *society, and being free of that does not make 
one free of the city of London, (z) 

By the 4 Geo. 1. c. 11. s. 5. infants of fifteen may, in the man- 
ner therein specified, bind themselves by a contract to serve iti 
the- plantations. 

Of presenting to a Church — Qualifying Chaplains. 

20. An infant may present to a church ; and it is said, that 
this must be done by himself, of whatsoever age he be, and can- 
not be done by his guardian ; for the guardian can make no ad- 
vantage thereof, and consequently has nothing therein whereof 
he can give an account, and therefore the infant himself shall 
present, (a) 

But it is elsewhere said, that if the heir be within the age of 
discretion, the guardian may present in his name. (6) However 
the law seems now settled in the full extent of Lord Coke's opin- 
ion, by a determination of Lord Chancellor King. On the prin- 
ciple that an infant of any age may present, his Lordship con- 
firmed an appointment by an infant heir, though it appeared that 
the child was not a year old, and that the guardian guided the 
child's pen in making his mark, and putting his seal, (c) 

*Though this decission may remove all doubts about the •92 
legal right of an infant of the most tender age to present, 
still it remains to be seen, whether want of discretion would in- 
duce a] court of equity to control the exercise, where a presenta- 
tion is obtained from an infant ; without conccurrence of guar- 

(z) 6 Mod. 69. 

(a) Co. Lit. 89. a. 29 E. 3 5. 3 Inst. 156. 
(ft) Cro. Jac. 99. Parson's law, c. 20. fol. 76. 
(c) 2 Eq. Cas. Abr. Infant, B. pi. 3. 3 Atk. 710. 



tion ; Taunton v. Plymouth, 15 Mass. 203; but not so if the marriage was 
against his consent, White v. Henry, 21 Maine, 531 ; nor is a child emanci- 
pated by its parents giving it up, and its adoption by others ; Sumner v. Se- 
bec, 3 Greenl. 223; and emancipation is never presumed, but must always 
be proved, Id. If, however, a father leave a son under the care of his mother 
whom he has deserted, he can not afterwards claim the child's earnings ; 
Wodell V. Koggeshail. 2 Mete. 89; and see The Etna, Ware's R. 462; God- 
frey v. Hays, 6 Ala. R. 501. Of course, if a child has been emancipated, 
his earnings will, after his decease, go to his administrator, to be distributed 
accordbg to law; Smith v. Knowlton, 11 N. H. R. 191. 
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dian. — Although a duke, earl, or the like, be but a minor, not 
above ten years of age, in the custody and in the family of an- 
other nobleman, who may and doth retain chaplains ; yet he 
may qualify chaplains to be dispensed withal to hold two bene- 
fices with cure, in like sort as if of full age. {d) 

Partition by Writ binding. (4) 

21. Partition by writ " de partitione fadenda^^ is binding on 
infants, because by judgment in a coiut of justice to which no 
partitiality can be imputed, (e) 

Where not. 

22. But if there be two coparceners, one of them an infant, 
and they make an unequal partition, this shall not bind the 

93* minor : (/) for though partition, if equal will bind an *infant, 
because compellable to make partition and whatever one is 
compellable to do, he may also do voluntarily ; (g) yet when the 
partition is unequal, and the less part allotted to the minor, this 
shall not bind her ; for then the security the law has provided 
for infants, to prevent them from being over-reached, would be 
useless. And upon a bill for partition between an adult and an 

(d) 4 Rep. 119. 

(e) Co. Lit. 171. b. This partition ia therefore bindingj though unequal, 
ibid. ; but an unequal partition in Chancery not, ibid. 

(/) Lit 1. 258. Co. Lit. 171. But it is only voidable, and may be con- 
firmed at full age, if the paity so chooses. Co. Lit. 171. Taking the 
whole profits after age is a confirmation, Lit. Sect. 258. 

(g) 3 Burr. 1801. 

(4) The decree of partition is binding, but time must be given the infant 
to show cause against it Beeler v. Bullitt, 4 Bibb, (Ky.) 11. In Penn« 
sylvania, if a man die intestate, there may be a partition between his wid- 
ow and minor children, if it can be done without prejudice to the estate. 
Bishop*8 Appeal, 7 Watts &. Sirg. 251 ; and the acts of a guardian in such 
proceedings, if done in good faith, will be binding on the infant. Bohart 
V. Atkinson, 14 Ohio, 228. See further that an equal partition of lands is 
binding. Bavington v. Clark, 2 Pennsylvania R. 115; Commonwealth v. 
Hantz, Id. 333 ; but the bindmg effect of such proceedings, where a pur-* 
port is accepted by a guardian, seems to depend on statutes. Gelbach's 
Appeal, 8 Serg. db Rawle. (Penn.) 205. An agreement to make a partition, 
has been held in Souch Carolina not binding. Rainsford v. Rainsford, 1 
Speer's Eq. R. 389. 
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infant, as the lattef cannot convey till he comes of age,the court 
will therefore respite the conveyances on the part of the adult, 
and this it seems, whether the infant be plaintiff or defend** 
ant (A) 

Decree in equity for his benefit. 

23. A decree in equity for the benefit of an infant, will bind 
him ; nor shall his executor dispute such decree, though it may 
be for his advantage to do so. (t) (6) 

Awarctmade idtk consent of Cruardians. 

24. If an infant submit to arbritration, he may execute or 
avoid the award at his election as he may his^^con tracts, (6) 

(k) but an infant was held bound by an award made *upon *94 
a reference, with the consent of his guardian. (I) 

Indeed where an infant, with the advice of his friends, enters 
into a contract beneficial to his interests, equity will support it.(7) 

(A) Lord Broke v. Lady Hertford, 2 P. Wins. 518. Tuckfield v. Buller 
Ambl. 197. ' 

(t) 1 Atk. 631. Aleo by a [decree in a cause where he is plaintiff, 3 
Atk. 626. Gregory v. Molesworth. 

(k) 13 Hen. 4. 12. 10 H. 6. 14. March 111. 141. 1 Eoli. Abr. 730. 1 
Lev. 17. 

(/) Bichop of Bath and Wellf v. Hjppesley, cited in 3 Atk. 614. An in- 
fant ehali be bound by the offer made by bis answer in Chancery, if the 
other side be thereby delayed, and if he does not immediately, on coming 
of age, apply to the court to retract his offer, and amend his answer, ^ 
Vem. 724. Cecil v. Salisbury. 

■ ■ ■ I.I I ■ ■ I I t -I I I I ■■ ■■ I I ■ I ■ ' ' ■ I I J ! I I . I » 

(5) Infants are bound. by judgments rendered under the superiBtao« 
dence of the Court; Britton v. Williams, 6 MunC (Virg.) 453. 

(6). Britton ▼. Williams, 6 Munf (Virg.; 453 ; Baker ▼. Lorett, 6 Mass. 
78; Hanks v. Deal, 3 McCord (S. C.) 257 ; or if made on a submission by 
his guardian,' Bamaby v. Bamaby, 1 Pick. 221 ; Hume ▼. Hume, 3 Barr, 
(Penn.) 144 ;7n re, Hurley, 1 Hayes db Jones, (Iriib) 160 ; but not if the 
submission was made by the father; Merrick, v. Williams, HarpeHs R. 
(S. C.) 806. 

(7) Equity will compel the performance of a contract made by an in* 
fant's guardian in order to keep the title to the ward's estate secure ; Rob- 
erts V. Will^pjp, 2 Bibb, (Ky.) 597; and where a proposed compromise of a 
mt appeared beneficial to the infant the court sanctioned it, without Tefer» 
eoee toamavter; Lipplat v. Holley, 1 Beav. 423. 
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Therefore, where A. mortgaged his estate to the plaintiff, and 
died, leaving the defendant his daughter and heir, who was an 
infant, and had nothing to subsist on but the rents of the mort- 
gaged estate : and the interest being suffered to run in arrear 
three years and a half, the plaintiff grew uneasy at it, and threat- 
ned to enter on the estate, unless his interest were made princi- 
pal ; upon which the defendant's mother, with the privity of her 
nearest relations, stated the account, and the defendant, who 
was then near of age, signed it ; and the account was admited 
to be fair ; the Lord Chancellor held, that though regularly in- 
terest should not carry interest, yet that in some cases it would 
be injustice if interest were not made principal ; and the rather 
in this case, because it was for the infant's benefit, who, without 
this agreement, would have been destitute of subsistence.(m) 

95* . *Whai binding GeneraUy. 

26. Generally, whatsoever an infant is bound to do by law, the 
same shall bind him, albeit he doth it without suit of law. (n) 
(6) And also such acts of an infant as do not touch his interest^ 
but take effect from an authority which he is trusted to exercise, 

(m) Earl of ChesteriBcld v. Lady Cromwell, i Eq. Ca. Abr. 287. 

(n) Co. Litt. 172. a. The Court of Chancery will decree building lea- 
ses of 60 years, of infants' estates, when it appears to be for their benefit; 
and snch leases are binding on them, 2 Vern. 224. Agreements before 
marriage on behalf of infants by parents and guardians are binding on in-* 
fants. 9 Vers. 19. Ainslie v. Medicott. 



(8). Baker v. Lovett, 6 Mass. 78 ; Vent v. Osgood, 19 Pick. 572 ; 2 
Kent's Com. 242. He is bound by an assignment of dower, Jones v. 
Brewer, 1 Pick. 314. Another class of binding contracts, not alluded to is 
the text comprises those made in compliance with a statute authorising in- 
fants to make contracts for the public services, as enlistments in the navy 
or army 5 Story on Cont Sec. 53 5 Story on Sales, Sec. 32 ; U. S. v. Bain- 
bridge, 1 Mason 71 ; Commonwealth v. Harrison, 11 Mass. 65; Id. v. Gush- 
ing, I<L 71 ; Id. V. Murray, 4 Brim. 487 ; and such an enlistment has, in 
Pennsylvania, been held binding, at Common Law ; Commonwealth y. 
Q^unble, 11 Serg. and Rawle, 93. By the statute, the consent of parent 
or guardian is necessary, or the enlistment is void, and the minor may be 
discharged by State authority ; Matter of Carlton, 7 Cow. 471 ; State v. 
Dimick, 12 N. H. R. 194 ; Commonw^ealth v. Callan, 6 Binney^ 255 ; Uni- 
ted States V. Anderson, Cooke, (Tenii.) 143 ; but the consent need not be 
given before the enlistment ; Commonwealth v. Camac, I Serg. d& Rawle« 
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are binding. As where an infant-patron presents, an infant ex- 
ecutor duly receives and acquits, passes and administers the as- 
sets ; an infant, head of a corporation joins corporate acts ; an 
infant officer doesthe duty of an office which he may hold, (o) 

It was laid down by Ziord Mansfield, (p) as a general princi- 
ple, that if an agreement be for the benefit of an infant at the 
time, it- shall bind him. (9) And this rule has been adopted in 
subsequent cases, {q) 

Conditions attached to estate or Gtft. 

26. An infant is bound by all conditions, charges and penal- 
ties, in an original conveyance, whether he comes to the es- 
tate by grant *or descent, (r) So by conditions annexed to •96 
hetestate, at common law, because, " transit cum onere ;" and 
therefore if the infant will have the estate, he must observe the 
condition upon which it was granted, (s) 

Therefore, if a person devise to his grand-daughter, who is 
not heir at-law, lands, upon condition that she marry with the 
consent of certain trustees, she is obliged to take notice at her 
peril of the condition, and likeswise to perform it ; but had she 
been heir at-law, she must have had notice givenher of the condi- 
tion, to make the marriage without consent, a forfeiture, {t) 

f o) 3 Burr. 1802. 

(p) Drary v. Drory, 5 Bro. P. C. 570, 

(q) 2 T. R. 161. Madden v. White. 

(r) Co. Litt 246. b. 380. b. 8 Rep. 44. 

(5) Carth. 43 

(0 VenL 200. 2 Lev. 22. 1 Mod. 86. 300. Fry and Porter, 2 Vcm. 343. 

S7 ; see farther as to enlistments, Commonwealth v. Archer, 9 Law Rep. 
465 ; Kinneeton's Case, Id. 548. The enlistment of an infant over eigh- 
teen into & volunteer company, is neither void, nor voi<lable; although made 
without consent of parent or guardian ; Stevens v. Foss, 18 Maine, 19 ; 
Porter v. Sherburne, 21 Id. 258 ; Commonwealth v. Frost, 13 Mass. 491 ; 
Dewey, Petitioner, 11 Pick. 265; and he would be liable on a prosecution, 
crimifuUiter, for neglect of duty ; Winslow v. Anderson, 4 Mass. 376 j Ste- 
vens v. Fobs, 18 Maine, 19; Porter v. Sherburne, 21 Id. 258. But the 
agreement of one under eighteen to go as a substitute for another into ac- 
tual service, has been held not binding, although made with Che consent 
of his father, and although the consideration had been paid, Grace v. Wil- 
ber, 10 J. R. 453. 
(9) AntCj ch. II. and notes. 
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Where A. gave lottery tickets among her servants, on condi* 
lion, that if any of them came up a prize of 201, or more, they 
should give one-half to her daughter, and the ticket given to 
the foot boy, who was an infant, come up a 1000/. prize ; it was 
bolden in Chancery, that the daughter was well entitled to a moi« 
ety ; for a gift to an infant, on condition, binds him as well as an- 
other person, (u) 

In Whittingham's case, 8 Rep. 44. diversities are taken by 
Lord Coke, between conditions in fact that are expressed, (as to 
pay money or to do or abstain from any particular act,) and con- 
ditions in laWj that are implied, and distinguishable as con- 
97* ditions by the common *law and by statute : Conditions by 
the common law, he observes, are two-fold ; those founded 
on skill, and those not so founded : Conditions by statute are al- 
so of two qualities ; when the statute gives recovery in law for 
execution of the condition, and when it gives an entry^ and no 
recovery. If the condition in law, founded on skill and confi- 
dence, (as that attached to a stewardship) be broken, the infant 
is barred forever : not so, where the condition is not founded 
on skill and confidence ; as where infant, or femme covert, lessee 
for life, makes a feoffment on fee, and the lessor enters for the 
forfeiture ; yet it shall not bar the infant, or femme, after the 
death of her husband. 

For the condition in law by statute, if an infant or femme cov- 
ert commit waste it shall bind the infant and femme covert \ 
for the statute gives the action to recover the land. But where 
the statute gives an entry, and no action, as in case of an aliena- 
tion in mcMTtmain, the infant, or femme, is not barred by entry for 
condition broken, (x) 

(«) 1i Tern. 560. Scott ▼. Houghton. 
l±) See also Ca Litt. d33. b. 
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•CHAPTER. VI. 

How far the Law protects an Infant^ by suffering no Advantage 
to be taken of his Laches. (1) 

The entry of an infant is not taken away by descent cast, by 
reason of his weakness and incapacity to claim, which is not to 
be imputed to him. (a) But if B. tenant in tail, enfeoffs A. in 
fee, who hath issue within age and dies, B. abates and dies sei- 
sed, the issue of A. being still within age, this descent shall bind 
the infant ; because the issue in tail is remitted to his former 
and elder right, which is to be preferred before the defeasible ti- 
tle of the discontinuee's heir. (6) 

It being a rule in law too, that the possession and being 
seised of a bastard eigne bars the mulier ; so, if the mulier be 
an infant during the possession of the bastard eigne, yet he is 

(a) Lit s. 402, 403. (6) Co. Lit 246. a. 

(1) No laches or neglect is imputable to an infant; Steel v. McEnight, 
1 Bay, (S. C.) 65 ; nor shall the staleness of a demand prejadice, if infan- 
cy occur ; Whaling y. Eliot ; 1 A. K. Marsh, (Ey.) 345 ; but an acquies- 
cence of twenty-eight years in an award, and the enjoyment of land un« 
der it by the infant, is a strong obstacle to any attempt to rid himself of 
the sum to be paid for it, by nice objections to the form of the submission; 
Hume V. Hume, 3 Barr (Penn.) 144. Infants are bound by the statute of 
limitations, unless specially excepted therein ; Reeve's Dom. ReL 261 ; 
Rayner v. Watford, 2 Dev. (N. C.) 338 ; Wych. v. East India Co., 3 Pr. 
Wms. 309 ; and if excepted, the fact.of infancy, and.of bringing the suit 
within a proper time ader such disability is removed, must be pleaded spe* 
cially ; Hyde v. Stone, 7 Wend. 334 ; see also St John v. Turner, 2 Ver- 
non, Ch. R. 419; Griffin 1 Sch. <b Lef. 352 ; Jackson v. Whittock, 1 John. 
Cas. 213; Calhoun v. Baird, 3 A. E. Marsh, (Ey.j 169. In some states, 
adverse possession to a minor does not operate against his rights, and al- 
though the statute began to run against the ancestor, yet if the lands de- 
scend to an infant, the statute stops running, and the infant has the time 
allowed by law, to bring his action ailer arriving at full age ; Machlr v. 
May, 4 Bibb, (Ey.) 43; Sentney v. Overton, Id. 445; Gibson v. Taylor, 3 
McCord, (S. C.)451; Cooke v. Wood, lid. 139; South v. Thomas, 7 
Monroe (Ey.) 59; Irwin v. Morell, Dudley, (Geo.) 72 ; Rose v. Daniel, 3 
Brevard, (S. C,) 438 ; ccnlTa in New York, Jackson v. Moore, 13 John, 
R. 513 ; Fleming v. Grifwold, 3 Hill, 85. 
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barred by the descent: (c) for though generally no laches can be 
imputed to an infant, because not being of the age of consent, 
his permission cannot be taken for a consent ; yet the law has 
not though fit in this case to except the infant from the im-^ 
99* putation of laches, ^because such exception might happen to 
be a public mischief in a very tender point ; for it might be 
any man's case to suffer by the bastardy of an ancestor ; and 
it is diflSicult to revive the evidence of legitimation, which so easi- 
ly perishes with the life of the party. 

If a man make a feoffment in fee to another, reserving rent, 
and if he pay not the rent within a month, that he shall double 
the rent ; and the feoffee die, his heir within age, and the infant 
pay not the rent ; he shall not by his laches herein forfeit any* 
thing ; because he is provided for by the statute, (rf) " non cur- 
rent usurcb contra aliquem infra a^tatem eonstent ;'' but it doth 
not extend to a condition of re-entry for non-payment of rent. 
This the infant is subject to if he omit the payment, for the re- 
enty cannot be called " usuraJ^ (c) And generally, the laches of 
an infant in not performing a condition annexed to an estate 
made either to his ancestor or himself, shall bar him of the right 
of the land forever, (e) 

By the 9th Geo. 1« c. 29. s. 6. (/) it is enacted, that no infant 
or femme covert shall forfeit any qppyhold messuages, &c. 
100* for their neglect or refusal to come to any court or *court8 
to be kept for any manor whereof such messuages, &c. are 
parcel, and to be admitted thereto ; nor for the omission ordeni- 
al to payany fine or fines imposed or set upon their or any of their 
admittances to any such copyhold messuages, &a 

And by the common law, infants are not bound for want of 
claim and entry within a year and a day ; nor are they bound 
by a fine and five years non-claim, nor by the statutes of limita- 
tion, provided they prosecute their right within the time allowed 
after the impediment removed, (g-) Nor are they bound by a 

(c) Co. Lit. 244. 8 Rep. 101. Sir R. Pexall's case, Plow. 372. 

(d) Stat, of Merton, c. 5. 

(e) Co. Lit 246. b. 380. b. Neither does the provision of the statute 
extend to femes covert Ibid. 

(/) It had been doubted before. Carth. 41. Salk. 386. pi. 1. Comb, 
118. 3 Mod. 221. Show. 84. Lutw. 765. 

(g) Plow. 358. 2 Saund. 121. But if the five years begin to ran in the 
time of the ancestor, and he die before they are expired, having made on 



Sect. 1.] INEAN£?Y. 100 

" cessavit per biennium,^^ because tbe/ki.w intends that they do 
not know what arrearages to tender. (Vf^-,'' 

*If lands are devised to trustees until debts' |^u], and then *101 
to an infant andhis heirs, and a stranger enters-'pii^the land, 
levies a fine, and five years and non-claim pasts', sHid the infant 
when of age brings an ejectment, but is barred because the trus- 
tees ought to have entered ; yet equity will relieve, and lijit puf- 
fer an infant to be barred by the laches of his trustees, ncT^ tp'be^ 
barred of a trust estate during his infancy ; and the infant in this' 
caseshall recover the mesne profits, (i) 

So, if a stranger enters and receives the profits of an infant's 
estate, he shall in consideration of equity be looked on as a trus- 
tee for the infant, {k) And if a man receive the profits of an 
infant's estate, and continues to do so for several years after the 
infant comes of age, before any entry is made on him, he shall 
account for the profit throughout, and not during the infancy 
only. (/) 

But it has been ruled in Chancery, that where one receives 
the profits of an infant's estate, and six years after his coming 
of age, he brings a bill for an account, that the statute 
•of limitations is a bar to such suit, as it would be to an ac- *102 
tion of account at common law ; for this receipt of the prof- 
its of an infant's estate is not such a trust as, being a creature of a 

claim, the heir, though an infant, will be barred if he claim not within the 
five years. Plow. 358. And where an infant, not being party to a fine, 
and having a present right, dies during his infancy, his heir must enter 
within five years after such death, (1 Leon 215. Cotton's case^ and not at 
any time a/ler ; as is laid down in Lord Coke's report of the same case la 
2 Inst 519. See 2 H. Bl. 584. Dillon v. Leman. The exemption of in- 
fants from the efiect of the statutes of limitations extends to actions of tro- 
ver, (Cro. Car. 245. Swayn v. Stephens) and trespass on the case. 2 
Saund. 120. Chandler v. Vilett. 

(A) 3 Mod. 223. But they shall have their age in this case, only when 
in by descent ; and even as to that, some books are contrary. Co. Lit. 390. 
b. post, chap. 8. The writ was only applicable where the tenure was in 
fee, and has now given place to speedier remedies. Hargrave's Co. Lit 
142. note 2. 

(i) 2 Vem. 368. Allen v. Sayer. But a fine and Rve years non-claim 
will bar an infant cestui que trust, in favor of a purchaser. 3 P. Wms. 
310. n. Lord v. Lady Huntingdon, 309. Wych v. East India Company. 

(k) 1 Vem. 295. 2 Vem. 342. 

(0 Eq. Cas. Abr. 280. Gallop v. Holworthy. 
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court of equity, the statpz< shall be no bar to ; for he might hare 
had his action of accouill at law, and therefore no necessity to 
come into this cwrt. *. The reason why such bills are brought in 
equity is, that^.th^S* plainliflF may have the discovery of books, 
papers, and the party's oath, which they cannot so well do at 
law, , But 'if the infant lies by for six years after he comes of 
^g^]b'^*He'is barred of his action of account at law, so shall he 
►be'trf'tis remedy in equity ; and there is no sort of difference in 
, tekson between the two cases, (m) 

If a legacy be devised generally, and no time ascertained for 
the payment, and the legatee be an infant, he shall be paid in- 
terest from the expiration of the first year after the testator's 
death ; a year being allowed by the statute of distribution is 
compellable, Put if the legatee be of age, he shall only have 
interest from the time of his demand after the year ; for no time 
of payment being set, it is not payable but on demand, and he 
shall not have interest but from the time of his demand ; other- 
wise it is in the case of an infant, because no laches is imputed 

to him. (n) 
103* *But if an infant present not to a church,within six months, 
the church shall lapse — if the five years for making a claim 
after a fine begin in the ancestor's life, the infant must claim 
within them ; and he shall be barred in an appeal of the death 
of his ancestor, if he do not bring it within a year and a day. 
If the king die seised the infant is driven to his petition ; for in 
these cases the law prefers the good of the church, the repose 
of the realm, life, and the king's perogative, before the privilege 
of infancy, (o) 

(m) Prec. Chan. 518. Lockey and Lockey. • 
(n) 2 Salk. 416. (o) Co. Lit 246. 



> 
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•CHAPTER Vll. 



Of Infants en Venire sa Mere. (1) 

The civil law, for the benefit of the in&ot, lepntes a child in 
bis mother's womb in the same condition as if bom ; and there- 
fore a child en venire sa tnere^ may be appointed executor, or 
may take a legacy. If there be two or more at the birth, tfaey 
shall be joint executors, or joint legatees of the thing bequeath* 
ed, (a) 

And by our law, a child en vetitre sa mere may be vouched ; 
is capable of taking ; the mother may detain charters on its be- 
half; a ImH may be brought on its behalf; a court of equity 
will grant an injunction in its favour to stay waste ; {b) and die 
destruction of such a child is murder, (c) 

AH the books have admitted that a devise to an infant when 
he shall be born is good as an executory devise, and that the 
freehold shall descend to the heir in the meantime ; (d) and 
whatever doubts may formerly have been entertained on the 
subject, it is at this May clearly agreed, that « devise to an*105 

(a) Godolph. Orph. Leg. 102. 

(6) 2. Vem. 710 (c) 3 lost 50. 1 Ves. 86. 

(d) 1 Lev. 135. Raym. 163. Snow v. Cutler, 1 Sid. 153. 

(1) It is now well settled, both in England and in this country, that an in- 
fant in ventre sa mere^ is deemed to be in esse^ for the purpose of taking a 
remainder, or any other estate or interest which is for his benefit, whether 
by descent, devise, or under the statute of distributions ; 4 Kent's Com. 
249 ; see also Macpherson on Infants, Ch. 42 ; Pratt's Lessee v. Flamer, 
5Harr. & John. (Md.) 10; Bac. Abr. Infancy, (C.) ; Mogg v. Mogg, 1 
Merivale, ?o5; Whitelock v. Haddon, 1 B. «fc P. 243; Clarke v. Blake, 2 
Bro. Ch. ft. 320; Stedfast v. Nicholl, 3 John. Cas. 18 ; Swift v. Duffield, 
5 Serg. & Rawle, 38; Marsellis v. Thalkimer, 2 Paige, 35; Trower v. 
Butts, 1 Sim. «fc Stw. 181 ; Bcale v. Bealc, 1 Pr. Wms. 244 ; Doe v. Giark, 
2 H. Bl. 399 ; Hale v. Hale, Pr. Ch. 50; Thelluson v. Woodfonl, 4 Veaey, 
Jr. 237 ; Wallis v. Hodson, 2 Alk. 117 ; Northey v. Strange, 1 Pr. Wms. 
342 ; Musgrave v. Parry, 2 Vernon 710 ; Gibson v. Gibson, 2 Freem. 223; 
Taylor v.Bydall. 1 Id. 243; Nurse v. Zerworth, 3 Swans. 620; Cooper v. 
Forbes. 2 Bro. Ch. R. 63. And an infant in venire samere, may also be ap- 
pointed Executor. Bac. Abr. Executors, 7. 
12 
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infant en venire sa mere is good, though he be bom after the 
testator's death ; and he shall take by way of executory de- 
vise, (e) 

So it is clear, that if land be devised for life, the remainder to 
a posthamous child that this is a good contingent remamder ; 
because there is a person in being to take the particular estate ; 
and if the contingent remainder vests during the continuance of 
the particular estate, or eo instanti that it determines, it is suffi- 
cient. (/) 

But it was formerly held, that a man could not surrender 
copyhold lands immediately to the use of an infant en venire sa 
mere, though he might by way of remainder •, for a sunender 
isa thing executory, and nothing vests before admittance ; and 
therefore if there were a person to take at the time of admit- 
tance. It was sufficient } and not like a grant at common law, 
which, putting the estate out of the grantor, must be void if 

there be nobody to take. (^) 
106* *A potbsumous child is within a provision in marriage ar- 
ticles for such children of the marriage as should be living 
at the death of the father or mother, and shall take under the 
statute of distributions, (h) 

If there be a bastard eigne a,nd mulier puisne, and the bastard 
enter and die seised, his issue shall inherit the land, and ex- 
clude the mutter forever \ but in this case, if the bastard had 
died leaving issue en venire sa mere, and the m^ulierhdA entered 
and then a son were bom, yet cannot he enter upon the mulier; 

(e) 1 Preem.244,293. Fearii,3d Ed. 429. 7 T. R. 100. But where 
A. devises the surplus of his estate to his children and ^rand-chiidren, a 
grand-child en ventre sa mere at testator's death, shall not take. Secus^ had 
it been the children and grand-children, living at his death, 1 P. Wms. 342. 
Northey v. Strange, Pr. in Ch. 470. Gilb. Eq. Rep. 136. 1 P. Wma 246u 
Beale v. Beale, 2 Bro. Ch. Ca. 320. Clarke v. Blake. 

(/) Salk.228. Carth.309. Fewm, paasinu 

(g) 2 Bulst 273. Moor. 637. 

(h) 1 Ves. 85. Millar v. Turner. Burnet v. Maun, 1 Yes. 156. Scv 
within a devise to "all and every the children of J. C. at twenty-one." 1 
Br. Ch. Ca. 530. Congreve v. Congreve. But see 3 Br. Ch. Ca. 352. 
Hughes V. Hughes. A bastard en ventre sa mere, cannot take under a be- 
quest to all the natural children of J. L. for a bastard's reputation begins 
with its birth. 1 P. Wms. 529 ', Methan v. Duke of Devonshire. 
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for the law requires an immediate descent, which cannot be be- 
fore the person is in esse, (i) 

And if a man seised of land in fee die, his wife privement en- 
sient with a. son, and a stranger abate and die seised, and after 
the son is bom ; his entry is tolled by the descent ; because at 
the time of the descent he had no right to enter, not being in es- 
9e, and by consequence had no wrong then done him ; and the 
lord had none but the heir to avow upon at the time of the de- 
4Scent.(Ar) 

*If an usurpation be had on one «» ventre sa mere^ at *107 
the next turn after his birth| he ^shall be relieved on the 
statute Westm. 2d. c 5. 
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Per what an Infant is iiahle. — 1. CicUly^^Z. Orimincdly. 

in 'execution of Offices. 

1. It seems to follow as the result of entrusting an infant 
with certain offices, that he should be liable to the consequences 
t)f his acts in the exercise of those offices ; otherwise the ap- 
pointment were but nugatory. Thus, the statute o{ Westminis- 
ter (a) extends to an infant gaoler, so as to charge him in an ac- 
tion of debt for the escape of one in execution, (ft) And if an 
office in a parkship be given or descend to an infant, if the con- 
tx>ndition in law annexed to such an office {which is skill) be 
not observed, the office is forfeited, (c) 

But though an infant may administer at seventeen, he cannot 

(t) Co. Litt.244. See ante, 83. 

(k) Co.Lftt245. b. 

(a) West 2, c 11. 

(6) 2 lost 382. 3 Mod. 323. (c) 3 Mod. 224. 



109» LAW OP [Chap. TIU. 

commit a ^' devastut^U^^' till twenty'one.(c{Xl) However he is lia^ 
ble to be punished for doing or suffering waste as ^tenant by curt* 
esy, for life or years ; {e) and when in by purchase he is liable 
to a ^^cBssavUP {f) also to the repair of bridg-es, high roads, &Cr 
when his lands are held by such tenure, (jg) 

CorUracis. 

h A. It follows from an infant's being allowed to contract for 
necessaries, (A) that having contracted, he is liable to be sued for 
them, (2) be is also liable for necessaries furnished to his wife 
or children ; but if they were provided in order lor the marriage, 
he is not chargeable, even though his wife use them, (i) If he 
accept a lease rendering rent, though he may wave the term and 
not enter, yet if he enter the land, he shall be charged with an 

action of debt during his minority, {k) 
110* *If an infant comes to a stranger, who instructs him in 

learning, and boards him, there is an implied contract in 
law, that the party shall be paid as much as the board and school- 
ing] are worth. (I) But it has of late years been often deter- 

(d) 1 Vem. 328. per Lord King in Whitmore v. Weld, the office of ex- 
ecutor being in autre droit, is not exactly analogous to those before men- 
tioned i and the acts which would cause a devastavit^ being voidable, the 
waste can never arise — as a release of debts by infant executor, which 
could not be pleaded by the debtor, and so no '^ devaetavit.^^ 5 Rep. 28. 

(e) Co. Lit. 380. b.2 Inst 328, 303. Com. Dig. Enf. D. 3. Plowden, 
355. Stowel's case. 

(/) Co. Lit. 380. b. See arUe, 89. 

(g) 2 Inst. 703. 

(A) Ante, 72. He is in no case liable for interest secured on a bond, 
whatever might have been the consideration of the bond. 8 East R. 330. 
Nor is he liable on the custom of merchants for his bill of exchange, 
Garth. 160. 

(i) 1 Str. 168. And though it is otherwise at law, yet in equity he is 
liable to repay money borrowed by him, if actually expended on necessa- 
ries, or in discharging debts contracted for them. 1 P. Wms. 559. Mor- 
low V. Pitfield, ante. p. 19. 

(k) 2 Bulstr. 69. 

(0 Allen, 94. Dunscomb v. Tickridge, 

(1) But he is liable for a fraudulent execution of his trust. Loop v. 
Loop, 1 Vt R. 177 ; ante, p. 72. n. 2. 

(2) Ante, ]^. 86. XL 1. 
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mined, that where a parent or relation, &c* places an infant at a 
boarding school, the credit being given to such parent, relation, 
&c. the master cannot have any remedy against the infant, (m) 
And an infant who lives with, and is properly maintained by, 
his parents, cannot bind himself to a stranger for what might 
otherwise be allowed as necessaries, (n) 

An infant was held liable for a fine on his admission to a 
copyhold estate, (o) But not bound by his contract to keep his 
own houses in repair, (jp) 

Torts. 

1. B. Infants are liable for torts and injuries of a private na- 
ture ; as disseisins, trespass, (9) slander, (r) assault, («) &c. (3) 
But though an infant may be fined for a disseisin, yet he 
cannot *be imprisoned {t) for it, so much being allowed to *lli 
the indiscretion incident to his infancy, {u) 

An infant is also liable in detinue for goods delivered to him 
for a purpose which he has failed to perform, and which goods 

(m) Bac. Abr. Infancy, I. 1. Vol. 3. 595. 

(n) 2 Bl. Rep. 1325. (0) 3 Burr. 1717. 

(p) 2 Rol. R. 271, (g) 2 Inat. 328. 

(r) Noy. 129. (5) 1 T. R. 336. 

(0 Nor for failing at the day, after vouching a record in assise. Hal. 
Hist P. C. 20. 

(u) 1 Hawk. P. C. c. 64. a. 36. and his barely commanding or assenting to 
a disseisin, does not constitute him a disseisor; but only actual entry by 
himself, not being carried in by another. (1 Roll. Abr. 631.) But ac- 
cepting a release from a co-infant- jointtenant, and entering, is a disseisin \ 
for the release is not binding. (Bro. Disseisin, 19.) 

(3) Stone v. Withipool, Latch, 21 ; Bullock v. Babcock, 3 Wend. 39 ; 
Hanks v. Deal, 3 McCord, (S. C.) 257 ; Reeve's Dom. Rel. 258 ; although 
he' committed the trespass by his father's commeuid ; Humphrey v. Doug- 
lass, 10 Vt. R. 71 ; or through the agency of a third person, Sikes v. John-> 
son, 16 Mass. 389 ; and trover will lie against an infant for taking proper- 
ty wrongfully, or for converting property bailed to him ; Green v. Sperry, 
16 Vt R. 390 ; Lewis v. Littlefield, 15 Maine, 233 ; and an action of eject* 
ment will lie against him ; McCoon v. Smith, 3 Hill, 147 ; and he is liable 
for continuing afler attaining majority, a malicious prosecution commen- 
ced while an infant ; Sterling v. Adams, 3 Day, 411. 
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he refuses to return. (:r) (4) But a plaintiff cannot in general, 
by changing his form of action from contract to tort, charge an 
infant for a breach of contract ; as by suing in " case " for the 
negligent or immoderate use of a horse : (y)or by bringing" trover" 
for goods delivered on a contract, (z) (6) Nor can he be a trea- 

(x) 1 New. Rep. 140. 1 Roll. Abr. 530. Furnes v. Smith, which was 
an action in the Admiralty Court, in the natare of trover, for converting 
goods, contracted to be conveyed over sea. 

(y) 8 T. R. 335. 
. (z) 1 Lev. 169. 1 Keb. 905, 913. 1 Sid. 229. In Bristow v. Eastman, 
1 Esp. N. P. C. 172. Lord Kenyon was of opinion, that an action for mon- 
ey had and received would lie against an infant for money he had embez- 
zled ; for the action, though in form " ex contractu'^ was in substance an 
action " ex delicto ;'' and as the infant cannot be prejudiced in cases of con- 
tract, by the form of the action ; so in cases ex delicto, he cannot derive 
any advantage from it 

(4) Penrose v. Curren, 3 Rawle, (Penn.) 353, Rogers, J.; Vasse v. Smith, 6 
Cranch, 231 ; Green v. Sperry, 16 Vt. R. 390 ; and on the case, for embez- 
zling property entrusted to him to carry; Peigne v. Sutciiffe, 4 McCord, 
(S. C.) 387 ; but quccre whether case was the proper action. 

(5) If an infant hire a horse, and willfully and intentionally injure, him, by 
driving with such violence as to cause the animal's death, it has been held, 
that an action of trespass would lie against him; Campbell v. Stakes, 2 Wend. 
137. This case is denied to be law in Wilt v. Welsh, 6 Watts, (Penn.) 9, 
but it is cited and approved in Fitts v. Hall, 9 N. li. R. 441 ; and in 2 Kent's 
Com. 5th Ed. p. 241, n. 6. In like manner it has been held, that if an infant 
having property bailed to him, use it for a different purpose, than contempla- 
ted by the parties, as, by driving further or on a different route, this would be 
such a conversion as would make him liable in trover; Homer v. Thwing, 3 
Pick. 492 ; Green v. Sperry, 16 Vt, R, 390 ; Vasse v. Smith, 6 Cranch, 226 ; 
but not in an action on the case; Penrose v. Curren, 3 Rawle, (Penn.) 351 ; 
Schenks V. Strong, 1 South. (N.J.) 87; Campbell v. Siakes, stfpra, "be- 
cause in an action on the case, the declaration shows upon its face, that the 
tort is merely constructive, being in effect but a breach of the contract ; the 
action therefore cannot be maintained at all, after the fact of infancy appears ' 
in other words, a plea of infancy is a bar, and evidence of infancy, under the 
general issue, a conclusive defence. But in trover, the nature of the liability 
does not appear from the declaration, and it cannot be told whether the ac- 
tion is brought for a pure tort, or such merely constructive possession as con- 
sists in a breach of contract only. In trover, therefore, infancy cannot, as a 
special plea, be a bar, nor a conclusive defence under the general issue, but 
it may be given in evidence upon the question, whether the alleged act be, 
in the case of an in/ant, a conversion or not. This is the satisfactory princi- 
ple established in Vasse v. Smith, suproj and it gives the infant, through 
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passer by *prior or subsequent assent, but only by his own 
act. (a) But if, without any contract, he seizes goods, trover lies 
against him. (6) So if he take them under pretence pf being 
of full age. (c) 

[f an infant affirming himself to be of age, borrows 100/. and 
gives his bond for it, and being sued upon the bond, avoid it by 
reason of nonage, yet no action, it seems, lies against him for 
the deceit, {d) So where an action of deceit was brought for 
affirming upon the sale of a horse, that it was the defendant's 
whereas it was the horse of another man ; the defendant plead- 
ed infancy ; and on demurrer it was adjudged for the defendant ; 
for the action depended on the contract, and by pleading in- 

(a) Co. Lit. 180. b. n. 4. 

(b) 3 Bac. Abr. Infaacy, 1. 3. p, 605. 

(c) Ibid. But he caDiiot be charged aa bailifif or factor. 1 Eq. Abr. 
283. pi. 10. Smalley v. Smalley. 

((/) 1 Keb. 905, 913. Johnson v. Pie, 1 Lev. 169. 1 Sid. 258. But in 
equity, neither infancy nor coverture will protect a party against the con- 
sequences of an assent which bears any dishonest appearance ; as where 
a man who has a title stands by and and encourages, or does not forbid, a 
purchase, inconsistent with such title, he shall be bound, and all claiming 
under hira. 9 Mod. 38. Walts v. Cresswell, cited 2 Eq Abr. 489. Ev- 
roy V. Nichols, 1 Bro. Rep. 353. Qt^djre, Whether this doctrine extends to 
acts absolutely void, as a warrant of attorney. 

another channel, the full benefit of his legal protection ; for the evidence 10 
to be applied in accordance with the general principles above stated ; that is 
to say, a mere breach of contract, such as in the case of hiring, going else- 
where or further than the agreement allowed, is not an actionable conversion 
in an infant ; but an actual and willful conversion, totally unconnected with 
the contract, such as, a destruction of the property, or a refusal to deliver it 
on demand, when it is in his possession, is an actionable tort in trover ; the 
test still being whether a conversion is made out, without calling the contract 
in aid," 1 Am. Lead. Cases, 117, 118. The case of Will v. Welsh, 6 Watts, 
9, decides that trover will not lie for driving a hired horse elsewhere than the 
contract allowed ; but it seems difficult to see, if such an act is a conversion 
in an adult, why it is not equally so, when done by an infant, as is denied in 
the above extract from the American Leading Cases. Any such distinction 
between the acts of infants and adults, in this respect has been denied in Ver- 
mont, and 'the Massachusetts' and New York cases adopted ; see Green v. 
Sperry, 16 Vt. R. 393. See the question further discussed in the lOth Vol, 
Am. Jur., July 1833, p. 98 ; Id. 11th Vol. January, 1834, p. 69 ; Id. aOth. Vol. 
January 1839, p. 264 ; Lewis v. Littlefield, 15 Maine, 236 ; and the very able 
case of Fitts v. Hall, 9 N. H. R. 441. 
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fancy the defendant elected to •avoid the contract, (e) But 
if an infant judicially perjure himself in point of age or oth- 
erwise, he shall be punished for the perjury ; so he may be in- 
dicted of cheating with false dice. (/) 

FVauds. 

I.e. Also it seems, that if an infant above the age of discre- 
tion be guilty of any fraud in affirming himself to be of full 
age, or if by combination with his guardian, he make any con- 
tract or agreement with intent afterwards to elude it by privilege 
of infancy, a court of equity, (6) will decree it good against him, 
according to the circumstances of the fraud, {g) But it seems 
it can only thus exert itself where the act done by the infant is 
voidable : if it be absolutely void, it cannot make it good, though 
there appear circumstances of fraud on the part of the infant. (A) 

If an infant keeps a common inn, an action on the case upon 
the custom of inns will not lie against him. (t) Nor is he lia- 
ble to bankruptcy, as he cannot be a trader within the statutes ; 
and it seems he is not liable to outlawry, {k) 

(e) 1 Keb. 778. Grove v. Nevil, 1 Leon. 169. 

(/) I Sid. 258. 

(g) 3 Bac. Abr. 604. Vera. 224. 2 Vez. 212. 3 Burr. 1802. 

Ih) Sanderson v. Marr, 1 H. Bi. 75. 

(t) 1 Roll. Abr. 3 Garth. 161. Bac. Abr. Enf. E. 

(k) Co. Lit. 126. a. 

(6) In a court of Equity, infancy is, doubtless, no protection for the com- 
mission of fraud, and fraudulent representations and concealments bind the 
infant ; 1 Story Eq. Jur. sec. 385 ; Story on Contr. Sec. 46, n. and cases cit- 
ed ; Evroy v. Nicholas, 2. Eq. Cas. Abr. 489. But as to the consequences 
9ilaw,of fraud when connected with a contract, the authorities are not per- 
fectly harmonious. Many cases, and especially the older authorities hold that, 
in no case^ will the action of dcceif, or an action on the case in nature of de- 
ceit, lie against an infant, who has practised fraud in his contract. Grove v. 
Nevill, 1 Keb. 778, 914 ; Johnson v. Pie, 1 Levinz, 169, 1 Keb. 905 ; 1 Sid. 
258 ; Green v. Greenbank,4 E, C. L. R. 375, (2 Marsh. 485) ; Brown v. 
Dunham, 1 Root, 272; West v, Moore, 14 Vt R. 44 ; Curtin v. Patton, 11 
Serg. & Rawle, (Penn.) 310, Justice Duncan ; People v. Kendall. 25 Wend. 
399. On the other hand, a distinction of this kind has been lately taken, that 
if the fraudulent representation is not connected with the subject matter of the 
contract, but is either anterior, or subsequent to it, or the inducement to the 
contract, and ground on which it is based, the infant is liable ; that is to say, 
he is not responsible for fraudulent representations as to the quality of goods 
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"^ Capital Crimes^, 

2. The age of fourteen is the common standard, at which both 
males and females are, by our law, obnoxious to capital punish- 

lie is Belling, but would be, for falsely affirming them to be his property, or 
that he was of age and had a right to contract ; Fitts v.Hall, 9 N. H. R. 441 ; 
Com. Dig. Action on ihe case for deceit, A. 10. ; 2 Kent's Com. 5tb Ed. p. 240, 
n, c. ; Reeve's Dom. Rel. 259 ; and in Wallace v. Morss. 5 HilJ, 891, an in- 
font who had obtained goods fraudulently, without intending to pay for them, 
was held to be liable for ihe frond. It must be confessed, however, that the 
principles of these cases^ and especially the doctrine as laid down in t^tts v. 
Hall, is opposed to the old cases, and more particularly to the case of John- 
son V. Pie, 1 Levinzj 169, for the very fraud there was, a false represeTitation 
€Uto his age, and thus inducing another to loan him money. This decisiotl 
in New Hampshire is decidedly condemned in the first volume of Am. Lead. 
Gas. p. 118, on the ground that the representation by itself was not actionable 
for it was not an injury, and the avoidance of the contract, which alone made 
it sc^ was the exercise of a perfectly legal right on the part of the infuit. 
The contract in such a case, forms an essential part of the right of actioD, 
afld no liability growing out of contract4 can be asserted against an infant. 
The test of an action against an infant is, whether a liability can be made 
out) without taking notice of the contract It is admitted, in the same court* 
tliat such an affirmation, as in Fitts v. Hall, does not estop the infant, so as to 
render him liable on the contro/a, Burley v« Russell^ 10 N. H. R* 184 ; which 
implies that the avoidance of a contract, induced by such a representation, is 
not difrattd. The same may be said of the case of Word v. Vance, 1 Nott 
&. McCord, (S. CO 197, which affirms that an action of deceit will lie against 
an infant on a warranty for the sale of a horse ; which is in direct conflict 
wiUi Green v. Greenbauk, and West v. Moore, above cited. 

But whether, in any or all of these cases an action of deceit, technically 
speaking, would, or would not lie, the adult may have another remedy ; for 
if the infant refuse to pay for the goods thus fraudulently purchased, the oth- 
er party may treat the contract as null and void on account of the fraud, and 
bring replevin, for the goods themselves, as having never parted with his pro- 
perty in them, and because the retention of them, by the infant is ioriious ; 
Badger v. Phinney, 15 Mass. 359 ; Mills v. Graham, 4 B. & P. 140, Sir 
James Mansfield ; Furnefl v. Smith, 1 RolK Abr. 530; and perhaps the mere 
silence of the infant as to his age, the other party honestly believing him an 
adult, might be sufficient fraud to permit the adult to reclaim the goods ; 20 
Am. Jur. 265, note 5, and see the qtucre in Manley v. Scott, 1 Sid. 129, to 
the same efiect ; but in Stikeman v. Dawson, 1 De Gex dc Smale's Ch. R. 
90 it was held if there was no misrepresentation by the infant as to his age 
the mere belief of the other party that he was not a piinor, would not be suf- 
ficient to render the contract binding on the infant. Although there may b« 
13 
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inents; for the law presumes them at those years to be ^^doli ca-* 
pctceSf^ and capable of discernmg between good and evil ; and 
therefore subjects them to capital punishments, as much as if 
they were of full age. (J) (7) 

But though fourteen be the " CBtas pubertatis,^ before which 
our law does not presume the party to be "doZi capax^^ and 
therefore that a party indicted for a capital offence committed be-* 
fore these years, is to be found not guilty ; yet this general rule 
is fubject to the following modifications. 

1. That if the party be above twelve, though fourteen, and 
appears to be " doli capax^ and could discern between good 
and evil at the time of the offence committed, he maybeconvict- 
ed,and undergo judgment and execution of death, though he hath 
not attained the age of fourteen. But herein, according to the 
nature of the offence and circumstances of the case, the judge 

(I) P. N. B. 202. Co. Lit. 247. b. Hal. Hist P. C. 26. Hawk. P. C. 2. 
Foret. Cr. Law, 70. 



a technical diflerence between an action for the goods, and an action of de^ 
eeii, claiming the value of the same goods as damages, the difference in prin- 
ciple* as has been well said, is not very strongly marked ; and the former ac- 
tion might often be ineffectual, as where the infant had parted with the goods^ 
or consumed them ; 20 Am. Jur. 266 ; unless an action would lie in such ca- 
ses for their value, as has been sometimes asserted ; Story on Contr. Sec. 46* 
Init which it seems difficult to support by adjudged cases. 

(7) Infants under fourteen are prima facie, considered unacquainted with 
guilt, and incapable of crime ; and the fact of guilty knowledge must be dis- 
tinctly made out by the prosecution ; Commonwealth v. McKeagy, 1 Ashm^ 
(Penn.) 248 ; Rex v. Owen, 19 E. C. L. R. 362 (4 C. & P. 236) ; State v^ 
Aaron, 1 Southard, (N. J.) 231 ; State v. Mary Doherty, 2 Overton, (Tenn.) 
80. An infant under fourteen may in this country be indicted for an assault 
withintenttocommit a rape; Commonwealth v. Green, 2 Pick. 880; Wil- 
liams V. The State, 14 Ohio, 222 ; but it seems not, in England, Elderhaw's 
case, 14 E. C. L. R, 367, (3 C & P. 396) ; Phillips' case, 34 Id. 610 (8 Id, 
736) ; Jordan's case, 38 Id. 63, (9 Id. 118.) ; and a boy of the age of twelve 
years and five months, has been convicted, on his own confession, and execu- 
ted for murder; State v. Guild, 5 Halst. (N. J.) 163 ; and one only eight, 
has been found guilty and executed for arson. Rex v. Owen, supra, note ; but 
an infant only two years of age, can not be made liable criminaliler for a nui- 
sance erected on his land ; People v. Townshend, 3 Hill, 479 ; and one of the 
age of eleven, seised of land in the actual possession of his guardian in soc- 
age, is not indictable for the non repair of a bridge ratione tenura. Rex v. 
Satton, 6 Nov. & Manr. 353. 
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may or may not in discretion reprieve him, before or after judg- 
ment, in order to the obtaining the king's pardon, (w) 

•2. If an infant be above seven, and under twelve years of *116 
age, and commit a capital offence, prima facicj he is to be ad- 
judged not guilty, and to be found so ; but yet if it appear, by 
strong and pregnant evidence and circumstances, that he had 
discretion to judge between good and evil, judgment of death 
may be given against him ; iox^^malitia supplet (BtatemP But 
herein the circumstances must be inquired of by the jury, and 
the infant is not to be convict upon his confession : also herein, 
says Lord Hale,it is prudence after conviction to respite judgmenti 
or at least execution ; but he says that if he be convicted, the 
judge cannot discharge him, but only reprieve him from judg- 
ment, and leave him in custody till the Ring's pleasure be 
known, (n) 

3. If an infant be within seven years old, he cannot be guilty 
of felony, whatever circumstances proving discretion may ap* 
pear ; for, ex presumptione juris, he cannot have discretion ; 
and no averment shall be received against .that presumption. 

If an infant under the age of fourteen be indicted by the 
grand inquest, and thereupon arraigned, the petit jury may ei- 
ther find generally not guilty ; or they may find the matter spe- 
cially, that he committed the fact, but that he was under the age 
of fourteen, scilicet cetatis 13 annorum, and had not discretion 
to discern between good and evil ; et non per/elonian. 

""Felonies. 116* 

2. A. Where an act is made felony or treason, it extends as 
well to infants, if above the age of fourteen, as to others ; (o) 
and this appears by several acts of parliament ; as by 1. Jac. 1. 
c. 11. of felony for marrying two wives — where there is a spe- 
cial exception of marriages within the age of consent, which in 
females is twelve, in males fourteen years ; (p) so that if the 
marriage were above the age of consent, though within the age 
of twenty-one years, it is not exempted from the penalty. 

(m) Hal. Hist P. C. 27. 

(n) Ibid. See William York's case ; a boy of ten years old, convieted 
for the murder of a girl five years old. Forst, Cr. Law, 70. 
(o) Co. Lit 247. Hal Hiat P. 21, 22. 
(p) Ante, 59. 
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So, by the statute 21 H. 8. c. 7. concerning felony by servants 
that embezzle their master's goods delivered to them, there is a 
special proviso, that it shall not extend to servants under the age 
of eighteen years, who certainly had been within the penalty, 
if above the age of discretion, viz. fourteen years, though under 
eighteen years, unless excluded by a special provision, {q) 

So, by the 12th Ann. c. 7. where apprentices^under the age 
of fifteen, who shall rob their master, aie excepted out of the 

Misdemeanors. 

S. If an infant under the age of twenty-one years be indicted 
of any misdemeanor, as a riot or battery he shall not be 
117* privileged 'barely by reason that he is under twenty-one 
years ; but if he be convicted thereof by due trial, he shall 
be fined (8) and imprisoned ; because upon his trial the court ex 
offuAo ought to consider and examine the circumstances of the 
fact, whether he was *' doli capaxj^ &c. (r) but if the offence 
charged by the indictment be a mere non-feasance, (unless it be 
of such a thing as the infant is bound to do by reason of tenure, 
or the like, as to repair a bridge, &c.) there in some cases he shall 
be privileged by his nonage, because laches in such a case shall 
not be imputed to him. 

If A. kills B., and C. and D. who are present do not attack 
the offender, they shall be fined or imprisoned: yet if C. were 
within the age of twenty-one, he shall not be fined or imprison- 
ed, {s) And general statutes that give corporeal punishment, 
are not to extend to infants : {t) therefore if an infant be convict 
in ravishment of ward, he shall not be imprisoned, though the 

(q) HaLHial.P. C.22. 

(r) Hal. Hist P. C. 20. (*) Hal. Hist. P. C. 21. 

(0 Ibid. Plow. 364. 

(8) And his property will be liable for the fine and costs ; Beardsley v. The 
State, 2 Yerger, (Tenn.) 481 ; Howitt v. Alexander, 1 Dev. (N. C.) 431. 
If imprisoned on execution he may be discharged, on assigning his property 
in compliance with the statute ; People v. Mullin, 25 Wend. 698. An infiant 
is liable cHminaLiier under the statute for obtaining goods under false preten- 
ces ; People v. Kendall, 25 Wend. 897 ; and if over eighteen, for a breach 
of duty as a member of a militia company ; Winslow v. Anderson, 4 Mass. 
870; Porter v. Sherburne, 21 Maine, 268. 
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statute of Merton, c. 6. be general in that case. But this must 
not be understood only of those cases where the corporeal pun- 
ishment is but collateral, and not the direct intention of the 
proceeding against the infant for his misdemeanor. 



•CHAPTER IX. niS 

1. How infants are to site : — 2. and be sued. — 3. Their privi- 
leges in the courts, 4. The general protection afforded them 
by Chancery. And, 5. Their exemption from costs. 

1. An infant, not having power to appoint an «ttomey, must 
in all cases where he is plaintiff, sue by guardian or prochein 
amy. (a)(1) But if an infant, and a man of full age, are made ex- 
ecutors, they may bring an action as executors, and the infant 

(a) T. N. B. 28. 2 Inst. 261, 390. Co. Lit. 135. b. Cro. Car. 86. Hutt. 
92. Jones. 177. HeU. 52. Litt. Rep. 60. Cro. Jac. 161, 641. Bridg. 74. 
One authority, Palm. 296, says the suit shall be by guardian and not by 
prochein ami, except where the guardian will not sue, is himself to be sued^ 
or the infant is essoined. 

Advantage must be taken by plea in abatement of the infant's suing by 
attorney ; for since the 21 Jac. 1. c. 13. s. 2. and 4 Ann. c. 16. *s. 2. it is not 
error af)er judgment, either on verdict or by default. 

(1) He may sue either by guardian, or by prochein ami ; McGiffin v. Stout, 
CoxeR. (N. J.) 92; Rucker v. McNeely, 4 Blackford, (Ind.) 179; hertlay 
sue by prochein ami, although he has a guardian, if the latter do not dissent; 
Thomas v. Dike, 11 Vt. R. 273 ; Hardy v. Scanlin, 1 Miles (Penn.) 87 ; or 
although he has a mother living, Trask v. Stone, 7 Mass. 241 ; at least, that 
would be no cause of abatement, Id. In Indiana, the writ may be in the ordi- 
nary form, but the declaration must be by guardian or prochein amif Bouche 
V. Ryan, 3 Blackford, (Ind.) 472; and there ought to be a regular admission 
of the prochein ami, by the court ; but the recital of admission in the declar- 
ation, is a sufficient record and proof of the admission. Miles v. Bayden 3 
Pick. 213 ; Judson v. Blanchard, 3 Conn. 579 ; Turner v. Patridge, 3 Penn. 
R. 172 ; Heft v. McGill, 3 Barr. (Penn.) 256 ; Pechey v. Harrison, 1 Lord 
Raym. 232 ; but in Indiana without such an admission or entry as would make 
the prochein ami liable for costs, the defendant is not bound to plead, but 
may have the suit dismissed. Keeran v. Clowder, 5 Blackford, 604. The 
fact of infiancy must be distinctly stated, Hanley v. Levinz, 5 Ohio, 227, as 
well as the admission of the prochein ami, Shirley v. Hagar, 3 Black. (Ind.) 
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may sue by attorney, without making any prochein amy, be- 
cause they sue in the right of the testator, and not in their own 
right ; and therefore he that is of full age may appoint an at- 
torney for him that is within age : (b) for it is held in Yelver- 
ton, (130) that an infant executor cannot be summoned 
119* 'and severed. And it seems that the infant must be join- 
ed even though he have not proved the will, (c) 
The respective courts in which the suit is commenced, must 
assign a proper guardian to the infant ; (d) and therefore if an 

{b) 1 Roll. Abr. 288. Cro. Eliz. 278. 2 Saund. 212. 1 Mod. 47, 72, 298. 
Vent 102. 1 Sid. 449, and sec Carth. 124. Infant executors, not having 
proved tho will, need not join an executor of full age, in a ^* Sci, jPa." on 
udgment for testator; the facts being stated in the " Sci, Fa." 1 Lev. 181. 
Hatton V. Mascull, Raym. 198. Baron may appoint attorney ibr femme 
within age, post. In Bale v. Starkey, Cro. EI. 542, it was held not to ba 
error, though an infant sole executor sued by attorney. 

(c) 1 Wms. Saond. 291. h. 

(d) Styl.369. Roll. Rep. 303. 

225 ; McGillicuddy v. Forsythe, 5 Id. 485 ; bat verdict will cure the omis'* 
xion testate such admission, Kid v. Mitchell, 1 Nott & McCord, (S. C.) 
934 ; Hamilton v. Foster, 1 Brevard, (S. C) 464 ; as it would cure an ap- 
pearance by attorney, Apthorp v. Backus, Kirby, 407. In Alabama, a suit may 
be brought hj prochein ami, without first obtaining leave of court, Bethea v. 
McCallt 8 Ala. 449. The prochein ami is not generally regarded as a party 
to the suit, Sinclair V. Sinclair, 18 M. d& W. 64U; Brown v. Hull, 16 Vt. R 
673 ; and is not, as such, liable for costs, Crandall v. Siaid. ll^Metc. 288 ; he 
is a species of attorney who may prosecute a right for the infant, but can do 
nothing to his injury, and therefore, can not release, or compromise the infants 
«iiit. Miles V. Kaigler, 10 Yerg. (Tenn.) 10; Isaacs v. Boyd, 5 Port, (Ala.) 388; 
«Bd payment to him is no satisfaction of a recoveiy, unleps ratified by the minor, 
Allen V. Roundtree, 1 Spar. (S. C.) 80 ; and see Smith v. Redus, 9 Ala. 99 ; 
Bethea V. McCall, 3 Id. 450 ; and the suit may be dismissed without the pro* 
4;heiH amVs consent, Longnecker v. Greenwade, 5 Dana, 516. The power of 
^e prochein ami, commences with the suit, and if a previous demand was nec- 
essary to perfect a cause of action, he can not maintain the suit, Miles v. 
Boyden, 3 Pick. 213. If the infant should bring suit, without guardian, or 
prscbeia ami^ it is no ground of nonsuit^ but only of abatement, Sckermerhorn 
V. Jenkins, 7 J. R 373; Smith v. Van Honten,4 Halst. (N. J.) 381; Fellows 
V. Nivers, 18 Wend. 563 ; Heft v. McGill, 3 Barr, (Penn.) 256 ; Drago v. Mo. 
066, 1 Spear's (S. C.) 212 ; Blood v. Harrington, 8 Pick. 552 ; but the name of 
the next friend may be inserted by way of amendment, Id. In Massachu- 
■ettB if the prochein ami endorse the writ, he becomes a party under the stat- 
ute of 1784, Crozen v. Dyer, 17 Mass. 222 ; but he is not liable, as prochein 
amit for liie costSi Crandall v. Siaid, supra. 
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infant be sued the plaintiff must move to have a proper guardiati 
assigned him. (2) The course hath been to allow some of the 
officers of the court ; who by reason of their skill make the 
best guardians, and prochein amys, for the advantage of the iu- 
fant (e) The Court of Chancery may appoint one of the Six 
Clerks to be guardian to an infant. (/) (3) But if there boa 
guardian appointed by the father, or, ex proviHone legis, a» 
guardian in soccage, who acts accordingly, he only shall be ad- 
mitted to sue for the infant, unless he hath misdemeaned 
himself; (g) though it is said by Lord King, that *no one *120 
can have a testamtary guardian for this purpose. (A) The 
Court may discharge one guardian and appoint another.(i) (4) 
But the infant cannot revoke the appointment, (k) 
In the Common Pleas, a record of admittance of the guardian 

(c) 2 Inst. 261. 

(/) 2 Chan. Cas. 163. Where an infant resided in Germany, and his 
father was not interested in tlie suit, the court on motion assigned the fa- 
ther. 9 Ves. 357. Jongsma. v. Pfiel. 

(g) 1 Sid. 424. (h) 1 Str. 709. 

(t) Styl. 456. 1 Ld. Raym. 555. As where the guardian would pro«e» 
cute an appeal of death against the infant's will. 

(k) Palm. 252. Sulk. 176. Holt 153. pL 1. 12 Mod. 372. 1 Ld. Raym. 
555. 



(2) Poslj p. 123, and note. 

(3) See Steed v. Calley, 7 Sim. 148 ; Muir v. Stewart, 1 Murphy, (N. C.) 
440 : but in McVicken v. Constable, 1 Hopk. Ch. R. 102, the court refused 

'to appoint any of its officers to act as guardian. The father, it seems, should 
in the first instance be appointed, Watson v. Fraser, 8 M. & W. 660 ; Cia- 
ridge v. Crawford, 16 E. C. L. R. 12 (1 D. & R. 13,) and no eicpress author- 
ity from the son is necessary to enable a father to sue on his behalf, Morgan 
V. Tbornei 7 M. & W. 400. An uncle is to be preferred, to a stranger, ceie^ 
ris paribus, Morehouse v. Cook, 1 Hopk. Ch. R.226. The mother also may 
appear as guardian, although never actually appointed, Humphrey v. Brewar, 
Vernon and Scrivener, (Irish) R. 386 ; and in Chancery any person may 
bring a bill in behalf of an infant ; Bac. Abr. Infancy, R. 2 ; Fulton v. Rose- 
velt 1 Paige. 178. 

(4) Watson v. Fraser, 8 M. &. W. 660 ; and if the change be made, 
pending the action, the fact ought to be entered on the record, Davies v. 
Lockett, 4 Taunton, 765 ; and the former guardian may then be a witness, 
Burks V. Shain, 2 Bibb, (Ky.) 341. An unwillingness to prosecute the suit, 
is sufficient cause for a change of guardian, Hardin v. Scanlin, 1 Miles, (Penn.) 
87 ; Ward v. Ward, 3 Meriv.706. 
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is made ; but in the K. B. it is only recited iu the count. (5) ^^ J. 
S. per A. B. gtMrdianum suum ad hoc per cur. Specialiter ad- 
missum qusritur^^ ^c. {I) The admission of the procheiti amy^ 
or guardian, may be either specicU, to prosecute or defend a par- 
ticular action) or general^ to prosecute or defend all actions what- 
soever ; (w) though it is said, that by the practice of the Court 
of K. B., a special admission of a guardian to appear in one 
cause will serve for others, (n) The order for the admission 
should be obtained before declaration, (6) and a copy thereof an- 
nexed to it ; else the defendant is not compellable to plead ; (o) 

and the plaintiflPs attorney, if required, must give notice to 
121* the defendant's 'attorney, of the place of abode of the pro*- 

chain amy^ (p) 
To constitute a prochein amy, or guardian, the person intend* 
ed, who is usually a near relation, should come with the infant 
before a judge at his chambers ; or else a petition should be 
presented to the judge, on behalf of the infant, stating the nature 
of the action, and, if for the defendant, that he is advised and 
believes, that be has a good defence thereto ; and praying, in 
respect of his infancy, that the person intended may be assigned 
him as his prochein amy, or guardian, to prosecute or defend 
the action. This petition should be accompanied with an 
c^reemen/, signifying the assent of the intended prochein amy, 
or guardian, and an affidavit made by some third person, that 

(J) 4 Rep. 53. b. 1 Sid. 153. 342. Cro. Eliz. 15S. 2 Inst. 261. 3 Mod. 
!^6. 1 Lev. 22i, Garth. 256. 
(w) 1 Str. 304. Archer v. Frowde. 
(n) Id. 305. (o) Sty. Pr. Reg. 234. 

(;>) 1 Wils. 246. Tomlinev. Brookes. 

(5) Ante, page 118, n. 1. 

(6) la New York, a prochein ami must be appointed, before process is 
had out, Wilder v. Ember, 12 Wend. 191 ; or issue of a capias, Fitch v. 
Fitch, 18 Wend. 513; oi ?l scire facias, Gardner v. Ellis, 1 Taylor, (N. C.) 
106 ; but where the capias was issued before the appointment of tlie pro- 
chein ami, the proceedings will not be set aside, if the appointment had 
been made previous to the motion to set aside, and the costs of the motion 
be paid, Fitch v. Fitch, supra ; nor will they after the defendant has plead- 
ed, although no prochein ami has been appointed, Fellows v. Niverd, 18 
Wend. 563. In Vermont a procJiein ami has been admitted, even after 
motion to dismiss for want of one was filed. Coomcs v. Knapp, 11 Vt. R. 
643. 
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the partition and agreement were duly signed. On being ap- 
plied to in either of these ways the judge will grant his ",/iaf ;** 
upon which a rule or order should be drawn up with the cierk 
of the rules in K. B. for the admission of the pr&chein amjfy ot 
guardian. In C. P. the order for admission is made by the judge, 
and entered by the prothonotaries on their remembrance-roll, {q) 
An infant must assign errors, as well as sue, by guardiaUi (r) or 
procheih amy and not by attorney. 

The prochein amy was first given by the statute of 
Westminister, 1. c. 47, and Wesminister, '2. c. 16. for *122 
cases of necessity, where the infant is to sue his guardian, 
or is essoigned, or the guardian will not sue for him ; but for the 
profits received after fourllSsen the infant was admitted by guar- 
dian to sue an account against his guardian in soccage ; for he 
must, charge him as baililSf: {$) and a guardian will be ordered 
t6 acknowledge s^tiidfaction for so mUch as he has received on a 
judgment, (t) 

It seems that if a party come of age before trial during a suit 
commenced by guardian or prochein amy, he ought to appoint 
an attorney forthwith ;(u) and if he omit to do so, advantage 
may presently be taken of his omission ; but it cannot be alssign- 
ed for error, {x) In Chancery the course seems to be, to proceed 
in such case without any charge : (y) and by 21 Jac. 1. c 13. it 
is enacted^ that after verdict given in any court of record, judg- 
ment shall not be stayed or reversed by reason the plaintiff in 
ejectment or other personal action, being under age, did appear 
by attorney, and the verdict pass by him. 

*In Chancery an infant cannot bring a bill but by pro- *123 
chein amy ;(z) but as the prochein amy pays the costs, (a) 

(q) Tidd, 93. (r) Co. Ent. 289. 

(«) Cro. Jac. 219. (0 Moor, 852. 

(u) Cro. Jac. 580. Stone v. March. This was in a writ of right: the 
party may do so in other suits. Moor, 665. Palm. 229. 3 Bac. Abr. 616. and 
it cannot be error. 

(x) Buistr. 24. Nor, it seems, if an infant executor sue by attorney 
and recover; for every thing shall be allowed for the advantage of ^^autre 
droit s*' alitre, if he fail. Poph. 130. Cro. Jac. 441. 

(y) Pr.Reg. 195. 

(2) 3 Bac. Abr. 620. Inf. K. 2. 

(a) SeeposL The prochein ami being liable to the costs caimot be ex- 
amined for the infant, 2 Str. 1026, though his declarations may be received 
agamst him. 1 Str. 548. 
14 
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any person'may bring a bill a^ prochein amy to the infant, with^^ 
Qm bi9 consent, (ft) (6) 

If baron of age, and femme within age, bring an action, they 
;aay sue by attorney, and the baron appoint an attorney for 
both^c) 

2. I'hongh an infant may sue by guardian or prochein a»iy, 
yet he can only defend by guardian ;(d) and if he appear by at- 
torney it is error :(e) (7) however, if an attorney undertake to ap- 

(b) Abr. EJq. 72. Andrews v. Cradock. 

(c) ^ Saund. 213. 

(d) Hutt 92. Palm. 225. 1 Roll. Abr. 287, 8 F. N. B. 27. Styl. 369. Cro* 
Jac.645. 2 Roll. Rep. 257. 

(e) a Rep. 5a 9. Rep. 30. b. Moor, 665. Palm. 229. 

(^ Fulton r. Rosevelt, 1 Paige, 178. The prochein ami however, 
ahoald be, it seems, a responsible person, Dalrymple v. Lamb, 3 Wend. 
424 ; Watson v. Fraser, 8 M. <& W. 660 ; and if insolvent, must give secu- 
rity for the costs, Fulton v. Rosevelt, supra ; Smith v. Anderson, 1 Baffcy 
1^; Doe v. Alston, 1 T. R. 491, Buller J. ; but see Murreli v. Clapham, 
8 Sim. W; Duckett v. Satchwell, 12 M. & W. 779. In Kentucky, if an 
ijifantsues by prochein ami^ and recovers a judgment, which is reversed, 
the judgment for costs shall be against the prochein ami and not against 
the infant, Ycizer v. Stone, 7 Monroe, (Ky.) 189. In Massachusetts, a 
prochein ami^ is not, as such, responsible for costs, Crandall v. Slaid, II 
Mete. 288. 

(7) Comstock v. Carr, 6 Wend. 526 j Alderman v. Tirrell, 8 J. R. 418 ; 
1^ Id. 417; Bustard v. Yates, 4 Dana, (Ky.) 429; 6 Id. 108 ; ^Bedell v. 
l^eT^is, 4 J. J. Marsh, (Ky.) 562; Jeffrie v. Robideaux, SMissomri, 39; and 
this guardian must be appointed by the court in each case, for a-general 
guardian of an infant, is not competent, ex officio, to defend his suits. Shield 
V. Bryant, 3 Bibb, (Ky.) 525 ; nor will the admission of a guardian to de- 
fend one suit, be any authority to defend another, Reg. Gen. K. B. 8 Bing. 
288 ; 3 B. & Ad. 374. In Pennsylvania the infa;nt may defend by fas 
general guardian, who has been appointed by the orphan's Court, Mer- 
cer V, Watson, 1 Watts, 330. If no appearance by guardian ad litem^ is 
entered, the plaintiff may have a rule to assign a guardian for the infant, 
Judson V. Storer, 2 South. (N. J.) 544; Cole v. Pennell, 2 Rand. (Virg.) 
174 ; Mockey v. Grey, 2 J. R. 192 ; Fearing v. Clauron, 1 Hall, 55 ; Mer- 
cer v. Wateon, 1 Watts, (Penn.) 330; Clarke v. Gilmanton, 12 N. H. R. 
5l5; and if he appear by attorney the plaintiff may move that the appear^ 
ance be amended, by the substitution of a guardian, Hindmarsh v. Chan^- 
dler, 2 E. C. L. R. 183, (7 Taunton, 488) ; but the plaintiff himself can 
not enter an appearance by attorney for the infant, Nunn v. Curtis, 4 
Dowl. P. C. 469 5 Stephens v. Lowndes, 14 Law Journal, N. S, C. P. 2291, 
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pear for an infant, the court will oblige Kim to do it properly.(/) 
The plaintiff moves that proper guardians be assigned to the in- 
fant ; and the rule or order for the admission of a guardian 
should be obtained before piea, and a copy of ii annexed there- 
to ; for if an infant defendant appear by attorney, though ii be iii 
consequence of common process, with a notice requiring him to 

(/I Str. 114, Stratton v. Bargis. 

In New York, an infant can not be required to procure the appointment 
«f a guardian, where the suit against him is commenced by declaiatio% 
People V. Hofiman, 7 Wend. 489. If an infant appear in person, or by at- 
torney, it is error in fact, and may be assigned in the Court by which the 
judgment is pronounced, Castiedine v. Mundy, 1 Nev. d> Man. 635 ; 4 B. 
^ Ad. 90 ; Meredith v. Sanders, 2 Bibb, (Ky.) 101- He can not appear by 
attorney even to move to set aside former proceedings, on the, ground 4ar 
want of appointment of a guardian. Shepherd v. Hibbard, 19 Wend. 96 ; 
neither can an infant defendant sued as administratrix appear by attorney,' 
Hindmarsh^v. Chandler, 2 £. C. L. R. 183, (7 Taunton, 488) ; but appear- 
ance by attorney is not a ground of error, if the plaintiff' hecomez rum-duUf 
Bird V. Pegg. 7 £. C. L. R. 153, (5 B. d& AI. 418) ; but the cowt wiii or- 
Aer such appearance struck out, and the infant to pay the costs, Paget T« 
Thompson, 13 E. 0. L. R. 69, (6 Bing. 609.) In indictments agajnst an 
infant, and any proceedings criminaXiter^ he may appear and defend in 
person, or by attorney. Word's Case, 3 Leigh. 743 5 Winslow v. Anderson) 
4 Mass. 376. We have before seen that it is the duty and power of every 
court in civU suits to appoint a guardian ad litem for every infant dtfen- 
danf (forlhey never appoint one for an infant p/atn/t^, Priest v. Hamilton, 
£ Tyler, (Vt.) 49,) and judgment against him without such appointment is 
erroneous, but it seems, an actual defence, by one acting as gliardian, may 
be sufficient without any express appointment; see Brown v. McR«»'s Ex- 
ecutors, 4Munf. (Virg.) 439; Priest v. Hamilton, 2 Tyler, 44; Mercer v. 
Watson, 1 Watts, 330 ; Cato v. Easley, 2 Stew. (Ala.) 214; but if there 
is an express appointment, it seems necessary that the guardian appear or 
otherwise accept, Sheefer v. Gates, 2 B. Monroe, (Ky.) 453 ; Fox v. Casby, 
ftCaU (Virg.) 1 ; Cameai v. Sthreshley, 1 A. K. M. (Ky.) 4^ ; Daniel v. 
Hannagan, 6 J. J. Marsh. (Ky.) 48 ; St. Clair v. Smith, 3 Ohio, 355 ; Young 
V. Whitaker, 1 A. K- Marsh. 398. This rule as to appearing by attorney, 
relates only to the appearance on the record, and does not deprive the in- 
Iknt of the professional aid of an attorney, in whose name rules may be en- 
tered, and notices served, People v. N. Y. Com. Pleas, 11 Wend. 164. A 
judgment or decree rendered without any guardian, 6r on an appearance 
by attorney, is not void, but merely voidably on error brought. Bloom v. 
Burdick, 1 Hill, 130 ; 'Barber v. Graves, 18 Vr. R. 290 ; Porter v. Robinson, 
3 A. IL Marsh. (K y.) 253 ; White v. Albertson, 3 Dev. (N. C.) ?41. 
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appear ia that manner, the plaintiff may obtain an order for 
striking out the appearance, and that the defendant may 
124* appear by guardian within a certain *time, (usually four or 
six days)(8) or in default thereof, that the plaintiff may be 
allowed to name a guardian, to appear and defend for him :{g) 
and a simiiar order may be obtained where the defendant neg- 
lects to appear at all. {h) 

The appearance must be entered in the name of the infant, 
^^prtBdid ; CcUherina^ per J. S. gtuvrdtan^ venit et dicit quod 
ipsa,'' &c,(i)(9) 

In an action against baron and femme, the femme being with^ 
in age ought to appear by guardian \{k) and if she appear by 
attorney, and thereupon judgment is given against them, it is 

crror.(iXl) 

If a common recovery be suffered, and the baron and femme, 
in right of the femme, (the femme being within age) be vouched^ 
and they appear by attorney and vouch over, and so a common 
recovery is had, this is error ; for though the baron be of full 
age, yet the fenmie being within age she ought to have appear-^ 

ed by guardian; for the husband cannot make an attorney 
125* for the wife in a matter that concerns *her inheritance, for 

then he might defeat her of her inheritance, especially in 
a common recovery, which is now but a common assurance ; 

{g) Barnes, 418. Kerry, v. Cade, 418. Gladman v. Bateman^ 

(4) 2 Str. 1076. Stone v, Atwoll.2 Wils. 50. Shipmaa v. Stephens. 

(i) 8 Mod. 236, If the guardian for defendant is admitted ad prose^ 
quend, ; this is erroneous. Cro. Jac. 614. Palm. 1^96. but an admission 
quad sequatur is good in a common recovery. 2 Saund. 95. 1 Sid. 446« 
1 Mod. 48. 

^k) 26 Ap. 40. 1 RoU. Abr. 288. 

(/) Vent 185. Freeman v. Boddington, 2 Lev. 38. 2 Keb. 878, 

V. -^ — — * 

(8) In New York, the infant is alowed twenty days in which to appear> 
Anon. 10 Paige 41 ; and as to the manner of the appointment, see Bank 
U. S. V. Ritchie, 8 Peters, 129, The order of appointment must be of re^ 
cord« for it is not enough that one answering for the infant, calls himself his 
guardian. Searcy v. Morgan, 4 Bibb, (Ky.) 96 ; and see Irons v. Crist, 3 
A. K. Marsh, (Ky.) 143 ; 2 Id. 158 ; Shields v. Craig, 1 Monroe, (Id.) 72 j 
Kwing V. Armstrong, 4 J. J. Marsh. (Id.) 68 ; ante, n, 7, 

(9;, Sec Bradley v, Amidon, 10 Paige, 236 ; Hoyt v. Hilton, 2 Ed w. Ch, 
R.202. 
(1) And generally a judgment against several, which is erroneous because 
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and their -coming in as vouchees makes it the stronger; the 
vouchee losing all right to the land, and giving recompense to 
the tenant.(w) 

The husband cannot disavow a guardian made by the court 
for his wife.(n) 

If an action of debt be brought against an infant executor, 
he cannot appear by attomey,(2) but ought to appear by guar- 
dian, else it is error, because otherwise he might be at great 
prejudice ;(o) for assets may be found in his hand, and judgment 
given to recover the debt, damages and costs ^^de bonis testa- 
toris sif ^c. et si mm de bonis propriis^^ when perhaps the in- 
fant had a release or acquittance to plead, and so he shall be 
charged ^^de^anis prapriis" by his ill pleading, without any 
remedy against the attorney ; but if a guardian mispleads and 
loses thereby, an action lies against him.(p) 

So, if an infant and one of full age are made executors, 
and action is brought ^against them, he that is under age *126 
must appear by guardian ]{q) and it is held that an infant 
executor cannot be summoned and severed.(r) 

(m) 1 Roll. Ab. 288. Bridg. 74. 228. Palm. 224, 244, 250. Cro. Ef. 379. 
Holland v. Lee. 

(n) Vent 185. 

(o) 1 Roil. Abr. 287. 288. 3 Bulatr. 180. Forbes v. Child, Poph. 130. 
Cro. Jac. 420. 1 Roll. Rep. 380. 

(p) Palm. 229. 2 Leon. 59. Cro. Jac. 641. 1 Mod. 49. As to admin- 
istrator, see 1 Roll. Abr. 288. Vent 103. 2 Saund. 213. 1 Mod. 47,29a 
3 Bulstr. 180. 

(q) Styl. 318. 3 Mod. 236. 2 Str.784. 

(r) YeW. 130. Where an action is brought against partners, and one 
of them pleads infancy, the plaintiff cannot enter a <* nolle prosequi^ aa 
to the infant, and proceed against the others, for if he. does he will be non- 
suited ; but must discontinue the first action, and proceed "(2e novo^^ against 
the others. 5 Esp. N. P. C. 47. Jaffray v. Fairbaim. 

one of the defendants, an infknt, did not appear by guardian, will be revers- 
ed as to all ; a judgment being an entirety ; Cruikshank v. Gardner, 2 Hill, 
333 ; Sargeant V. French, 10 N. H. R. 444; but if the infant co-defendant 
had pleaded bis infancy, the plaintiff might have entered a nolle prosequi 
as to him, and taken judgment against the adults, Hartness v. Thompson, 
5 J. R. 160; Woodward v. Newhall, 1 Pick. 500 ; and the jury may find 
for the infant, and against the others, Cutts v. Grordon, 13 Maine, 474 ; for 
the infhncy of one will in no way avail the other defendants, Barlow v. 
Wiley, 3 A. K. Marsh. (Ky.) 457 ; Van Braraer v. Cooper, 2 J. R. 279. 
(2) Hindmarsh v, Chandler, 2 E. C. L. R. 183, (7 Taunton 488.) 
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In replevin against A., B., and C, they all, per /. Si aiiomat^ 
made conusance as bailifis to J. N. and had judgment upon a 
writ of error in K. B. It was assigned for error, that A., one of 
the defendants, was an infant, and yet appeared and pleaded by 
attorney ; but the judgment was notwithstanding unanimously 
affirmed, though for different reasons. Three of the judges held 
that it ought to be affirmed, because the defendants are in " au- 
tre draU,^ and all make but as one bailiff, and that the disability 
of the servant shall not prejudice his master ; they agreed that 
the case of executors is the same in reason with the present 
case ; and that with them there is a difference where the infant 
18 plaintiff, and where defendant ; that an avowment is in the 
natme of the plaintiff and so are the bailiffs who make conus- 
ance. But Holt C. J. differed, and held this appearance of the 
infant was irregular, for he ought to plead per gaardianum^Sini 

the joining the other defendants with him signified noth- 
127* ing, so as to *charge the infant ; for if the judgment pasa 

against him, it shall be for the damages "rfc bonis pro- 
priis^ and he shall not be amerced ; therefore where he is join- 
ed, or where he is single, there is no manner of difference in 
reason, for in both cases the loss is the same if judgment ia 
against him ; but he agreed that in this case the judgment 
should be affirmed, because the plaintiff did not take advantage 
of the infancy in time, by pleading it in abatement.(5r) 

It is said that in Chancery a guardian cannot be otherwise ap» 
pointed than by bringing the infant into court, on his praying a 
commission to have a guardian assigned him.(^) But if the 
infant resides in the country he sues out a commission to assign a 
guardian, and put in his answer ; and whether he pleads, ans^ 
swers, or demurs, still it must be done by his guardian for if it is 
the plea, answer or demurrer of the infant, and not of the 

(«) Garth. 122, 179. Coan v. Bowles. Show. 13, 165. Salk. 93. 205, 
One ofthe judges thought this matter might be asssigned for error, though 
pleadable in abatement Garth. 123. Where the defendant pleads infan* 
oy, a replication in a general form, '* that the articles were necessaries 
suitable to the estate and degree of defendant" is sufficient Garth. 110, 
Huggins V. Wiseman. Where infancy is given in evidence under the 
general issue, (as it may be in cases of simple contract) it is competent 
to the plaintiff to answer it by proof of any matter, which might have 
been pleaded as reply lo the plea of infancy. 1 Selw. N. P. 141. 

(/) Abr. Eq. 260. Lloyd v. Carew. 
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gtordiaD^ *it will be irregular. When the infant neg- 
lects to appear,(w) (3) or to have a guardian assigned, it id 
a motion of course, (he being in contempt to an attachment) to 
pray for a messenger to bring him into court ; and when he is 
there the court always appoints him a guardian : but it is doubt- 
ed whether this can be done against a peer of the realm Tlrho is 
an infant, and whose person, though not sacred, is privileged. 

3. Infants have many judicial privileges which persons of full 
age have not. Thus, 

In debt agstinst an infant for rent arrear, the defendant demur- 
red to the declaration, and afterwards pleaded to issue, and the 
court held that the infant may waive his demurrer in the same 
ienn.(:r) 

•If judgment be given against an infjomt by default in a wrii 
of right, he shall have a writ of error, and reverse the judgment 
iforhis nonage. (y)(4) 

But this must be understood of an hereditary right^ in 
which the infant shall not lose by *default ; for there is a *r2Sl 
difference between those things which concern the hereditar 
ry right for which the parol shall demur, and those actions 
which are brought and grounded '^ de son tort deinesne,^^ as in 
waste, disseisin, or the like ; in these the infant shall not be priv- 
ileged, '^ quia malitia supplet (Btatem^z) 

In an assize against two, of which one is an infant, if they 
make default, by which the assize is awarded, and after the as-^ 

(u) A man by will charged his land with the payment of debts: the 
creditors filed a bill against the infant heir who appeared, but neglected to' 
knswer. An attachment was issued against him : however, as he Waft la 
Scotland, it was held he must answer by a certian time, or shew cause 
why a receiver should not be appointed. 2 P. Wms. 409, Leg. v. Tura- 
bull. 

(:r) 2 Bulstr. 69. Quare if the court would not, on motion give leavo 
in the second term to waive the demurrer? 

(y) Cro. Jac. 464. 

{z) Ceo. Jac. 467. Payment of money into court, with a plea of infan- 
cy, is not an admission of the plaintiff's demand beyond the sum paid im 
2 Esp. 482. n. 

(3) AfUej p. 115, note 2. 

(4) And he may have a writ of error to reverse a judgment by dedniU 
on a promissory note, Enapp v. Crosby, 1 Mass. 479. 
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si2e remains for default of jurors, yet the infant shall be received 
to plead afterwards.(a) 

In an assize by an infant, if the tenant pleads an ill bar, and 
the infant replies, by which he makes the bar good if the plains 
tiff had been of full age, yet this does not make the bar good 
against the infant ; but if the judgment be for the tenant there- 
upon, this is error for the court ought to plead for the infant on 
account of the tenderness of his age,(ft) and the judges are con^ 
sidered his counsellors.(c) But, 

In a formedon in remainder, if the tenant pleads infancy, and 
that the remainder descended to him^ and prays his age ] 
130* and the demandant pleads that the remainder did not "^de^ 
scend to him, and thereupon issue is joined and found for 
the demandant, a final judgment shall be given notwithstand- 
ing the infancy of the tenant ; for in all cases where the issue 
is upon a dilatory plea, and tried per pais^ the judgment is per* 
emptory.(c2) 

An infant shall be privileged from fine and imprisonment, (5) 
in nwiny cases in which persons of full age are thus punished : 
as, if an infant in an assize vouch a record and fail at the day, 
he shall not be imprisoned^ although the statute of Westmi 2 Ci 
25. that gives imprisonment in such a case, is general : (e) also^ 
if guilty of a forcible entry, although he may fined for the same, 
yet he cannot be imprisoned :(/) so, if an infant be convict in 
an action of trespass "t7t et armis^^ the entry must be, " nihil 
de Jine, sedpar dofuUur quia irifans,^^ However, the ^^capiatur 
pro finii^ is now taken away by 5 W. and M. c. 12* 

# * 

((t) 29 Am. 36. 1 Roll. Abr. 731. 

(i) 37 Ass. 5. 1 Roll. Abr. 731. 

(c) Cro. Jac.466. 

(c^) 1 Lev. 163. 1 Sid. 118, 352. Amcot v. Amcot 

(e) Hal. Hist P. C. 20, 21. Bridg. 173. 

(/) Cro.Jac.274. 

(6) Bat if arrested and in custody the court will not discharge him on 
the ground of infancy, Memson v. Bush, 3 Binn. 413 ; Maddox v. Eden, 1 
B. & P. 480. If arrested on execution, he is entitled to a discharge on 
his assigning his property in compliance with the statute, People v. MuU 
lin, 25 Wend. 698. 
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An infant plaintiff or demandant shall not be amerced \{g) 
and this is the reason he shall not find pledges.(A) 

*But an infant defendant shall be amereed if he pleads *131 
with the demandant, and the matter is fomid against him,(t) 
though be shall be pardoned of course, and the entry in such 
case is " ideo in misericordia, sed par donatur quia infansJ\k) 

But if an infant brings an action by his prochein amy^ and pend- 
ing the action comes of age^ and maizes an attorney/ and after 
a non-suit, he shall be amerced.(Z) 

And if a "pr(Bcip^^ be brought against an infant, and pend- 
ing the plea he comes of full age, he shall be amerced for so mucli 
delay as takes place after he comes of age.(m) Wager of law 
is not allowed for or against an infant.(n) 

4. The interest of infants is so far regarded and taken care of 
in the court of Chancery, that no decree shall be made against 
an infant, without giving him a day to show cause against 
it, when he comes of age.(o) (6) But he is not bound to wait till he 
comes of age before he seeks redress against the decree, but may 
apply for that purpose as soon as he thinks fit ; and may do 

(g) Co. Lit. 127. 8 Rep. 61. 3Bulstr.276. Palm. 618. 1 RolJ.Abr. 214, 
288. 

(h) Cro. Car. 162. 

(t) 1 Roll. Abr. 214. Cro. Car. 4lO. 

(k) 8 Rep. 61. Palm. 518, Cro. Car. 410. 
, (0 Dy.338.pl. 41. 

(m) 3 Bulstr. 151. 5 Rep. 49. Moor. 394. 1 RolJ. Rep. 294. 

(n) Co. Lit 295, a, (o) 2 Vera. 342. 

(6) This << day" is usually six months, and the infant must then be called 
in by a subpcRua ; a decree giving no day, is for that cause alone, errone- 
ous ; 2 Kent's Com. 245; see Beeler v. Bullitt, 4 Bibb, (Ky.) 11 5 Collard 
V. Groom. 2 J. J. Marsh, (Ky.) 487 ; 4 Id. 220, 507 ; 1 Id. 591 ; Harlan v. 
Barnes, 6 Dana, (Ky.) 223; Mills v. Dennis, 3 J. Ch. R. 367; Harris v. You- 
man, 1 Hoff. Ch. R. 178 ; Wright v. Miller, 1 Sandf. Ch. R. 104 ; Coffin v. 
Heath, 6 Mete. 77; Guest v. Sims, 1 Overton, (Tenn.) R. 79; Wilkinson v. 
Oliver, 4 Hen. & Munf. (Virg.) 450; Glase v. Drayton, 1 Dess. (S. C.) 109 ; 
Jackson V. Turner, 5 Leigh, (Virg.) 119 ; Pope v. Lemaster, 5 Litt (Ky.) 
77; or is ground for a bill of review without leave of the court, Lee v. Brax- 
ton, 4 Call, (Virg.) 459. If at that time, the infant can show that the de- 
cree ought not to have been made, the court will place him, if practicable, 
in his former situation, Pope v. Lemaster, supra; Prutsman v. Pitesell, 3 
Harr. db John. (Md.) 77. In like manner, if an infant is allowed an elec- 
tion, he has six months in which to make it, Drayton v. Drayton, 1 Dess. 
(S. C.) 125. 

16 
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this, it is said, by bill of review, rehearing, or by original bill 
alleging *specially the errors of the former decree.( p) 

If there are several parties to a suit in Chancery, and it ap- 
pears that any one of the defendants is an infant, and any thing 
10 prayed against him by the decree, he must have a day given 
him to shew cause ; (q) the words of the decree are thus, " And 
this decree is to be binding on the said J. S. the infant, unless he 
shall within the time of six months after he shall attain his age 
of twenty-one years, (being served with a process for that pur- 
pose) show unto this court good cause to the contrary." 

The process is by way of ^^ subpmna,^^ to be served on the 
defendant at his coming of age : is a judicial writ, and must be 
returned in term time. 

If he shows no cause, the decree is made absolute upon him;(r) 
but when he comes of age and shows cause within six months, 
he may put in a new answer and make a new defence :(7) for it 
would be highly unreasonable to conclude him by what his 
guardian had done, who perhaps made an improper defence, or 
mistook the nature of the case ; and if the infant notwithstand- 
ing were to be bound thereby, it would be to no purpose to give 

him a day to show cause. . 
133* ^Therefore if a guardian put in an answer to a bill in 
Chancery for an infant on oath, such answer shall not con- 
clude the infant, nor be iread in evidence against him(ff)(8) for 

(p) Richmond v. Tayleur, 1 P. Wms. 736. 

Iq) 1 Vern. 295, 23!^. 2 Vent 351. The infant heir in allowed no day 
to show caase where the devise is to trustees to pay debts. 1 Atk. 420. 
Blatch V. Wilder. 

(r) Abr. Eq. 280, 281. 

(s) Garth. 79. Eccieston v. Petty, 3 Mod. 259. Show. 89. Fountain 
V. Cain, 1 P. Wms. 504 2 P. Wms. 401. 3 P. Wms. 237. 2 Atk. 531. 
AliieTf if a superannuated person answer by guardian. Abr. Eq. 281. 
Prec. Ch. 229. 

(7) Mason v. Debow, 2 Hay. (N. C.) 178. 

(8) James v. James, 4 Paige, 115 ; Kent v. Taimyliill, 6 Gill & John. (Md.) 
1 ; Hite v. Hite, 2 Rand. (Virg.) 409 ; Prutsman v. Pitesell, 3 Harr. & John. 
(Md.) 77 ; Jones v. McGiaty, 3 Dana, (Ey.) 425 ; Stewart v. Dewall, 7 Gill 
& John. (Md.) 179 ; Rogers v. Smith, 4 Barr, (Penn.) 100 ; and any decree 
made on such answer, without the infant's being summoned by process, or on 
der of publication is not binding, CoUard v. Groom, 2 J. J. Marsh, (Ky.) 487 ; 
Shropshire v. Reno» 5 Dana, (Ky.) 584. 
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the effect of an infant's answer to a bill in Chancery is to no 
other purpose than to make proper parties, so as to have an op- 
portunity to take depositions, and to examine witnesses to prove 
the matter in question ; and therefore exceptions cannot be taken 
to an infant's answer.(^) And in a suit against an infant, the 
service of subpcena to hear judgment, must be on the guardian, 
not on the infant.(ii) 

But it seems that if lands are devised to be sold for payment 
of debts, the lands may be decreed to be sold without giving the 
heir, who is an infant, a day to show cause when he comes of 
age ; for nothing descends to him ; but if he is decreed to join 
in the sale, he must have a day after he comes of age.(dr)(9) 

And it is said by the court in 9 Mod. 128, (y) that " in 
cases of trusts, in (ants are always •bound by decrees of ♦134 
this court ; and so they are where the will of the ancestor 
is contested ; and it is either set aside or confirmed in equity af- 
ter trial on an issue of ^^devisavit vel non^^ or where it is other- 
wise set aside without a trial at law ; and there is scarcely any 
case where an infant hath time to show cause against a decree ; 
but where it is necessary for him to join in a conveyance to 
complete the estate, and where such conveyance is of the inher- 
itance, as in decrees of foreclosures of mortgagers, d&c." And 

(0 Bunb. 338. Strudwick v. Pargiter, 4 Br. P. C. 266. 

(m) 2 P. Wms. 643. Taylor v. Atwood. 

(:r) 2 Vern. 429. Cooke v. ParsooB, Pr. Chao. 185. Unless the sale be 
for his interest, and there is a trust to be performed, and the court can see 
to the proper application of the money. 2 Atk. 117. Uvedale v. Uvedale. 

(y) Whitechurch v. Whitechurch. 

(9) If the decree is for the foreclosure and sale of mortgag^ed premises, or 
for the sale of lands under a devise to pay debts, the infant has no ** day" and 
the sale is absolute, 2 Kent's Com. 245 ; Booth v. Rich, 1 Vernon, 296 ; 
Cookev. Parsqns, 2Id. 4*29; Mills v. Dennis, 3 J. Ch. R. 367; Brown ▼. 
Armistead, 6 Rand. (Virg.) 594; Scholefield v. Heafield, 7 Sim. 667; Smith 
V. Bradley, 6 Smedes &, Marsh, (Miss.) 485 ; otherwise in a mere foreclosure 
without sale, Id. ; but in such cases, he can show orAj errors in the decree ; 
he can not unravel the accounts, or redeeem, 2 Kent's Com. 245 ; Mallack 
V. Galton, 3 Pr. Wms. 352 ; Williamson v. Gordon, 19 Vesey, Jr. 114 ; Smith 
V. Bradley, supra ; and infant complainants have no right to overhaul a de- 
cree, Williamson v. Johnston, 4 Monroe, (Ky.) 253; Jameson v. Mosely, Id. 
414 ; Brown v. Armistead, 6 Rand. (Virg.) 594 ; Hanna v. Spott, 5 B. Mon- 
roe, (Ky.) 362. 
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even ill the case of foreclosuTe it is not permitted him to ravel 
into the accounts, nor is he entitled to redeem ; he is merely en- 
titled to show error in (he decree.(ir) 

An infant may file a bill of review to reverse a decree, notwith- 
standing it hath been enrofled upwards of twenty years, (a )i 

It hath been holden that an infant, when plaintiff, is as much 
bound,(6) and as little privileged, as one of full age ; unless gross 
laches, or fraud or collusion, appear in the prochein amy, in which 
case the infant may open the decree by a new bill.(c) But 
135* the *house of Lords gave Sir John Napier leave to show 
cause when he came of age, against his own decree ]{d) 
and an infant's neglect to put in a replication shall not be taken 
as an admission of the truth of the answer, for an infant can 
admit nothing.(e) 

If the court detect an incautious submission in the bill of an 
infant, to any thing that will be prejudicial to his interests, they 
will direct an amendment.(/)(l) 

An infant may put in a new answer(^) at anytime before the 
decree is made absolute. 

Under the general protection afforded to infants by the court of 
Chancery, an infant may by his prochein amy caJt his guardian 
to account, even during his minority *, and if a stranger enters, 
and receives the profits of the infant's estate he shall in consid- 

(z) 3 P. Wms. 353. Mallack v. Galton. So an account settled with aa 
infant, shall not be opened afler a length of time, unless fraud appears, 2 
Atk. 119. Vernon v. Vaundry. 

(a) 4 Br. Ch. Rep. 441. Lytton v. Lytton. 

(6) Even by laches in the suit. 13 Ves. 396. Hinchiobrooke ▼. Shipr^ 
brooke. 

(c) 2 P. Wms. 618. Lord Broke v. Lord and Lady Hertford. 3 Atk. 
626. 

(d) 3 Br. P. G. 301. Lady Effington v. Napier. 

(c) 2 Atk. 377. Legard v. Sheffield, contra 3 P. Wms. 237. Thurstoo 
v. Dechair, (n. E.) 

(/) 2 P. Wms. 387. Serle v. St. Eioy. 
(r) 1 P. Wms. 504. Fountain v. Cain. 



(1) See Winslow v. Campbell, 4 Hen. &, Munf. (Virg.) 477 ; Stevenson 
V. Stevenson, 6 Paige, 353 ; Bercett v. Oliver, 7 Gill & John. (Md.) la^ 
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eration of ihis court be looked on as a trustee for the itifant.(A)(2) 

The court will not suffer an infant to be prejudiced by 
the laches(t) of his *trustees(A:) orguardians.(Z)(3) It will *136 
too, with the approbation of his relations, allow him main- 
tenance out of a trust estate, though there be no provision in the 
trust for that purpose ]{m) and make the order for that purpose, 
though no cause be depending,(n) It may change the nature of 
his estate ;(o) (4) (and so it seems may guardians and trustees, 
where it is manifestly for the benefit of the infant.(p) Lord 

{h) But the court wifl not appoint a receiver where there is no bill filed. 
lAtk.489. 

(t) If a trustee purchase the estate of infant cestui que trust, either dur- 
ing his minority or after age. (Sudg. Y. and P. 488,) the cestui que trust 
may insist on the purchase being avoided, and may reclaim his estate, al- 
lowing for any improvements that have been made. (Id. 494.) 

(k) 2 Yem. 268. Allen v. Sayer. In this case the trustees had omitted 
to enter within &ve years aHer a fine levied by a stranger. In the next 
case adduced, a guardian had suffered a doweress to recover, by omitting 
to set up a term. 

(Z) Prec. Chan. 151, and payments to the infant during his minority are 
discountenanced. 4 Yes. 369. Lee v. Brown. 

(m) 2 Yern. 236. Maintenance rarely, but advancement frequently. 6 
Yes. 473. Walker v. Wetherall. The Chancellor ordered a proper at* 
JowazKe for the maintenance of infants, wards of the court, who had been 
ill used by their father, (12 Yes. 402. WhitfielS v. Hales.) But on amo- 
tion for increase of allowance to an eldest son, the court will not do more 
than direct a proper allowance. (1 Br. Ch. Ca. 179. Bamett v. Barnett.) 

(n) 2 Atk. 315. Exparte Whitfield, 3 Br. Ch. Rep. 88. 

(o) 1 Vern. 435. Lord Winchelsea v. Noreclifi", 6 Yes. 6. Lord Ashbar- 
ton V. Lady Ashburton.. Though there was no authority in the will. 

( p) Ambl. 417. Inwood v. T wyne. Where there are adult and infant 
legatees, whose legacies are charged on a real fund, though the adults 
have a right to have their legacies immediately raised, and for that pur- 
pose a sa)e may be necessary and the heir ofiers the purchase money to 
be laid out as a security for the interest of the infant's legacies, the court 
will not deprive them, in case of deficiency of recourse to the real fund. 3 
Br. Ch. Ca. 19. Dickenson v. Dickenson. 

Money in the funds, belonging to wards of the court, cannot be invested 
in the Accountant General's name till the Master has made his report on 
the account taken by him. I Br. Ch. Ca. 56. Bencroft v. Rich. 

(2) Posty Ch. XII. sec. 8, note. 
(3; Stephenson v. Yan Burcn, 1 Paige, 479. 

(4) See Hugher v. Hugher, 3 Dess. (S. C) 18 ; Dorsey v. Gilbert, 11 
Gill& John. (Md.) 87 ; Hedger v. Ricker, 5 J. Ch. R. 163; Stapleton v- 
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Thurlow stated it to be a general rule, that a trustee should 
not, €ul libitum^ ^change the nature of an infant's estate ; 
but held that the trustees having applied the personal es- 
tate of the infant, in performance or satisfaction of a condition, 
upon which the infant was entitled to a real estate, that was not 
a ground for raising a trust against the heir in favor of the per- 
sonal representative of the infant(9) ^^^ ^^^ ^^^1 ^^^^ 
138* decree building ^leases of sixty years of an infant's estate, 
when it appears to be for his advantage.(r) 
If it be represented to the court, that a suit instituted on behalf 
of an infant is not for his benefit, an Inquiry into the fact will be 
directed to be made by one of the masters ; and if he reports 
that the suit is not for the benefit of the infant the court 
will stay the proceedings.(«)(5) So, if two suits for the 
same purpose are instituted in the name of an infant, by differ- 
ent persons acting as his next friends, the court will direct an in- 
quiry to be made in the same manner, which suit is most for his 
benefit ; and when that point is ascertained, will stay proceed- 
ings in the other suit.(^) 

(q) 1 Foubl. Eq. Tr. 82, note f. Iq application of the personal estate of 
infant tenant in tail, to redeem the land-tax, by persons not having author- 
ity within the act, the court will determine by analogy to the option to be 
reserved by guardians, &,c. under the act for the personal representative 
of the infant to charge the estate in the possession of the remainder-man ; 
and in all cases the court will so guard the property of an infant, as that 
the conversion of it shall not change the nature of it between the repre- 
sentatives. 11 Ves. 257, 278. Ware v. Polhill. In Ashburton v. Ashbur- 
ton, 6 Yes. 6. the Chancellor directed lands purchased with the saving of 
an Infant's estate, to be conveyed to the infant smd his personal represen- 
tatives, until he attained twenty one : because, as personal estate, he might 
bequeath It at seventeen. 

(r) 2 Vern. 224. and the guardian of infant tenant in tail is not restrain- 
ed from cutting down timber. Forrest Rep. 16. Eq. Tr. Fonbl. 82. 

(8) 3 P. Wms. 142. Da Costa v. Da Costa. 

(0 Mitf. Eq. PI. 27. 

Langstaff, 3 Dess. (S. C.) 22 ; Markham v. Goerrant, 4 Leigh, (Virg.) 379 ; 
but the court has no authority to change the infant's estate on the mere no- 
tion that it will be beneficial, Calvert v. Godfrey, 6 Beavan, 97 ; Garmstone 
V. Gaunt, 9 Jur. 78 ; Id. 785 ; Id. 78 ; Harris v. Harris, 6 Gill & John. (Md.) 
Ill ; and it has been said, not without the consent of the infant or his guar- 
dian, Peyton v. Alcorn. 7 J. J. Marsh, (Ky.) 502. 

(5) Idley v. Bowen, 11 Wend. 227; Fulton v. Rose volt, 1 Paige, 178. 
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If a legatee be of fiiU age he shall have interest on his 
legacy, only from the time of his demand after the year al- 
lowed the executor : when no time is appointed the legacy is 
only payable on demand. But in the case of an infant it is oth- 
erwise ; and he shall have interest, because no laches can be im- 
puted to him.(u) 

5. An infant is not liable to costs, but only his prochein 
amy X^)(6) ^^d if he refuse to pay them on demand, the 
court will grant an attachment *against him.(y) Yet *t39 
where the infant plaintiff was taken in execution for the 
costs, the court refused to discharge him on motion ;(2?) and it 
hath been adjudged that costs are payable by an infant defen- 
dant.(a) 

If an infant by his guardian or prochein amy brings an eject- 
ment, which is found against him, and the guardian beeomes in- 
solvent, the infant himself must answer the costs ;(6) because the 
rule was entered into for the infant's benefit ; and infants must 
not disturb the possession of others by imlawf ul entries, without 
being punished with costs. 

When an infant sues, it is the practice with the court of law 
to stay the proceedings till the prochein amy, guardian, or attor- 
ney, hath given security for the costs ;(c) and where he has ap- 

(tt) 2 Eq. Tr. 429. 

(:r) Cro. El. 33. Grave v. Grave, 2 P. Wms. 297. Turner v. Turner, 
2 Str. 708. 
(y) Barnes, 128. Slaughter v. Talbot. 
(z) 2 Str. 1217. Gardiner v. Holt, 13 East, 6. 

(a) Dy. 104. 1 Bulstr. 189. 2 Str. 1217, see Barnes, 133. Thurstout y. 
PercivalL And where an infant brought his bill by prochein amy, but 
never proceeded till he came of age, when the bill was dismissed; the in- 
fant and proc^n amy were both held liable to costs. 2 P. Wms. 297. Tur- 
ner v. Turner. 

(b) A bill by an infant was dismissed with costs, upon a fact which, 
though not known, might have been known with reasonable diligence when 
the bill was filed ; and the prochein amy was not allowed the costs out of 
the infant's estate. 9 Ves. 548. Pearce v. Peaice. 

(c) 1 T. R. 490. Doe t. Aliton. 

(6) An infant plaintiff is not liable to costB, bat his prochein ami is, Spronle 
▼. Botts, 6 J. J. Marsh. (Ey.) 182 ; Waring v. Crane, 2 Paige, 80 ; Perry, 
man v. Bargster, 6 Port (Ala.) 99: Evans v. Davis, 1 C. & J. 460; Bonche 
▼. Ryan, 3 Blackf. (Ind.) 473 ; and the mode of compelling payment is, by 
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peared to be in low circumstances, or incompetent to discharge 
the costs, they have, on motion, apppointed di new prochein 
140* amy, •or guardian, of sufficient ability.(d) It hath been 
said, that a similar practice obtains in the court of Chance- 
ry, and that if the prochein amy be insolvent, the defendant may 
apply to have a solvent amy named. (6)(1) 

But in Squirrel v. Squirrel, (/) a bill having been filed by the 
prochein amy of a femme covert, against her husband, it was 
moved on the part of the defendant that all proceedings in the 
eause might be stayed, imtil the prochein amy should give secu- 
rity for costs, or another prochein amy he named, which applica- 
tion was supported by an affidavit of the bad circumstances of 
the prochein amy. However, Lord Thurlow refused to make 
any order ; and said be did not conceive the court could enquire 
into the circumstances of any prochein amy, more than those of 
any common plaintiff; in which case, though the plaintiff should 
be insolvent, die defendant cannot help himself; that in the ca- 
ses of an infant or femme covert they were obliged to sue by their 
next friend; in order that there might be some person suable for 
the costs ; (which the infant and femme covert themselves are 
Yiot ;) but that the court contended itself with making somebody 
amenable, in this respect without going into an inquiry concern- 
ing his ability. 

(rf) 2 Str. 932. 

(«) 2 P. Wma. 297. Turner v. Turner. 

</) Cox's P. WmE. 207, note. 

attachment, and not by execution, Willson v. McGee, 2 A. K. Marsh. (Ky.) 
601 ; see Dow v. Clark, 1 Crooi. &, Mer. 860. By construction of a statute 
in Massachusetts, an infant plaintiff is liable for costs, Smith v. Floyd, 1 Pick. 
275; and a prochein ami is not, Crandall v. Slaid, 11 Mete. 288; and in 
North Carolina, if an infant plaintiff becomes non-suit, a Ji, fa, may issue 
against his property, Howett v. Alexander, 1 Dev. 431. Costs are payable 
by an infant defendant, and a ca m, may issue to recover them. Lane v. Cover, 
1 Harr. & McHenry, (Md.) 459. An infant who prosecutes an unjust claim 
at law, and compels the other party to come into equity for relief, and then 
Bets up an inequitable defence, must pay the costs, Price v. Sykes, 1 Hawks, 
(N. C.) 87. 

(1) But in Murrell v. Clapham, 8 Sim. Ch. R. 74, where the next friend 
had become insolvent and had been indemnified, the court refused to compel 
any security for costs. 
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*Andiii aca8e(^) lately argued ia the Common Pleas, the 
court could not oblige an infant plaintiff to give security for 
costs, though Mr. Justice BuUer's opinion in Doe v. Alston, (A) 
was quoted.(2} 



•CHAPTER X. *m 

!• How Infancy is tried-— an wham the Proof lies. 2. 2%tf 
Question^ " WhcU is necessary ?"= — by whom tried. 

I. It is laid down as a rule in some books, that wheresoever 
it is alleged upon the pleading, that the party was and yet is un- 
der age, there it shall be tried by inspection of the court ;(1) but 
where the party is of full age at the time of the plea, there it 
shall be tried per pais.{a) 

But it must be observed, that, as to judicial acts, or acts done 
in a court of record, the trial of infancy must be by inspection ; 
and therefore, if an infant levies a fine, and attempts to reverse, 
tiie writ of error must be brought during his minority, that the 
court may by inspection determine the age of the infant ;(6) but 
the judges, as by adjuncta^ may in such cases inform themselves 
by witnesses, church books, &c. 

So, if an infant suffer a.recovery by aj^arili^ in person, this 

{g) 1 MarshalPfl Rep. 4 anonynoUf ; 
(A) 1 T. R. 491. 

(a) lLe7.142.lKeb.796. Cro. Jac.50,$8^. ^ 

(b) Co. Lit. 380. Moor. 76. 2 Roll. Abr. 16. 2 lost. 483. 2 *ul«tr. 336. 
12 Rep. 122. 

■ " ■ '•' .^ ■ ^ ■ - ^ - ' 

(2) And in Morgan v. Evans, 7 J; B. Moore, 344; Yarmouth v. Mitchell, 
16 E. C. L. R. 100, (2 O. & R. 423), the court would not compel security ka 
costs, although the prochein ami was sworn to be insolvent ; but see 1 Tidd's 
Pr. 100; Mann ▼. Bertheir, 4 Moore db Payne, 215; Anonymous, 18 E. C L. 
R. 367, (2 Chit. 350). Duckitt ▼. Satchwell, 12 M. db W. 770. 

(1) Trial by inspection, is not a part of oar law, and the fact of infahey Is 
here tried by jury, 20 Am. Jur. 958 ; Ryeson v. Grover, Coxe, (N. J.) R. 
458 ; Sliver v. Shellback, 1 Dall. 165 ; 2 6r. Ev. etc. 363. 
16 
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muBt be reversed, by inspection of the judges during his minor-^ 

ity.(c) 
143* It is said, that in all cases where the party ^pleads that 

he was within age at B,, and alleges a place, that there th9 
trial may be well enough where it is alleged : (d) where no place 
is alleged, there,^ hi personal actions, where the writ is brought ; 
and in real actions, where the right of the lands depends upou 
infancy, the trial is to be where the land lies, (e) 

An infant entered into a recognizance of 100/. (as bail to A. 
B.) which became forfeited, and he was taken in execution f 
whereupon he brought an " audita querela^^ suggesting hiis in- 
fancy ; and the writ being brought into court he appeared " in 
propria persona f and it was moved that he might be inspected,, 
and his witnesses examfned ; and thereupon his mother peremp- 
torily deposed, that at that very time he was twenty years old 
and no more, and a maid servant gave circumstantial evidence 
to the' same purpose, and it was moved that he might be bailed : 
but, ^^per ctiricm^^^ it is a matter of discretion, either to admit 
him to bail, or to refuse it, he being in execution > but if he had 
brought his ^' audita querdol^ before he had been taken in exe- 
cution, he must have a '' supersedeas^ of course : and the court 
would not bail him, though the long vacation was near, but re- 
quired the evidence to be strengthened by a copy of the register 

of the parish where he was born, which being in York- 
144* shire, he appeared agaia in Michaelmas Term, in 'custody 

and a copy of the register was produced and sworn to be 
a true copy ; and the mother and the maid being again sworn, 
he was discharged by the court. (/) 

The best evidence i^ general that can be given of infancy to» 
a jury are church books, (§■) and witnesses.(g') An Almanac, 
in which a father had written the nativity of his son, was allow- 
ed to be strong evidence.(A)(2) 

(c) Ante, Cbapav. 42: ^ (d) Skin. 10. pL 10. 

\e) Cro. Eliz. 818. 

(/) Carth. 278. Trin. 5. W. 3. Lloyd v. Eagle^ 
{g) 1 TcR. 649. Doug. 162, 170. 1 Esp. 36SL 
{h) Raym. 84. 



' (2) The entry in the baptismal register of the in&nt's birth, is no proof of 
his age ; Rex v. Clopham, 19 K. C. L. R. 260, (4 C. &. P. 29) ; Wihen y. 
liaw> 14 E. C. L. R. 16a (8 Starkie 63) ; Ba^hart v. Angerstein, 25 E. C. 
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The proof of infancy usually lies on the infant ; and this rule 
was not departed from, even where the plaintiff replied a promise 
after twenty-one^ and it was contended he must prove the whole 
of his allegation ; for the fact of infancy seems to rest more im- 
mediately within the infant's knowledge^ and it maybe absolute- 
ly imp©s»ble for the other party to prove it.(i) 

2. In Madkarell v. Bachelor^ Cra Eliz, 583* it is stated that 
the question, ^ What is necessary or not ?" shall be tried by the 
Judges, and not by a jury,(3) 

In Ooates v. Wilson, 5 Esp. 152, Lord EUenborough appears 
to*ha^^ decided the question Without sending it to ajuiy> 

But it certainly was left to the jury in Hands v. Slaney, 8 1!*. 
R. 578., and appears to have been so in 1 Esp. 211. 

<i) 1 Tr. 649. Borthwick v. Carruthers. 

L. R. 600 (6 C. &; P. 690). If the en^ry was made by the parents^ It may be 
admitted as their declarcUion, and in the ecclesiastical courts, It is strong a j* 
mintculor evidence of the age. 2 Gr. Ev. Infancy ; Agg v.Davies, 2 Phill. R. 
^5. The fact of infancy may also be proved by persons acquainted with the 
defendant and probably^ like other facts, by his own admissions ; Haile v. 
Lillie, 3 Hill, 149 ; McCoon v. Smith, Id. 147 ; Mather v^ Clark, 2 Aik.^yt) 
R. 209 ; 2 Gr. Ev. sec. 863 ; but his admissions should be weighed cautious- 
ly^ witli reference to his age^ ft»d understanding. Id. ; and in Weaver v. Stokes, 

1 M. & W. 203, the infant'^s own affidavit of his infancy, together with proof 
of the registry of his baptism, was held not sufficient proof to justify tf^eicourt 
in setting aside a warrant of attorney, on the ground of infancy, S. C. Tyr. & 
Gr. 512. In the United States, where registry of births is required by law, a 
copy ef the record is usually received as sufficient evidence of the fact it re- 
cites, and which it was the officer's duty to record, 2 Gr. Ev. sec. 363, n. 4. 
The proof of infancy must in all cases^ be made out by the party claiming if, 

2 Gr. Ev. supra ; Leader v. Banny, 1 Esp. 3.53; Jeane v. Ward, 3 E. G. L. R. 
367 (2 Stark ie 326) ; and if the PlaintiflTreply a new promise, to a. plea of in- 
fancy, he need only prove the new promise, and not that it was made after 
attaining majority ; the burden of proving infancy is still on the infant Hart- 
ley v. Wharton, 39 E. C. L. R. 276 (11 A. db E. 934 ; Bigelow v. Grannis, 4 
Hill, 206. 

(3) Ante. Ch. V. Sec. 17, note. 



146* LAW OP [Chap. XL 



•CHAPTER XL 

Of theprivUege of Infancy as to the Parol demurring. (1) 
1. In what actions it shall he allowed. 2. For the Nonage of 

whxtt Person. 

By the feudal law, the guardian, having the whole profits oC 
the estate that he might be enabled to breed the infant up to arms, 
was not admitted, where the right of inheritance was in de- 
mand^ to prosecute or defend for the infant ; and the infant be- 
ing incapable of acting for himself, the action was in such ca- 
ses suspended till he came of age. (a) 

Hence it is, that in all cases where a naked right in fee de- 
scends (i) from any ancestor to an infant, there, in every action 
ancestorial brought by the heir within age, the parol shall 
146* demur, (c) for the law in this case judges it *k8s prejudi- 
cial that the infant should be delayed of his right, than 
that he should run the hazard of losing it Ibrevei, which he 
might be in danger of, by his want of knowledge in setting forth 
his title, dDC. and the parol shall demur in equity, as in law. {d) 

So in all cases on the fee ; as if an action of debt on the ob- 
ligation of the ancestor be brought against the heir, there the 
parol shall demur, because that lays a burthen on the fee, which 
by law is to be preserved entire until the infant comes of age ;(e) 

(a) 3 BiilBtr. 143. 1 Roll. Rep. 325. 6 Rep. 3. b. MarkaPs case. 

(5) For an infaot, io by purchase, shall not have his age; 1 Roll. Abr. 
143. Carter, 88, therefore if lessee for life surrenders to an infant, who 
hath the reversion by descent, he shall not have his age ; for quoad stran- 
gers estate for life hath continuance. 1 Roll. Abr. 143. Co. Lit. 338. b. 

(c) 6 Rep. 3. b. Dy. 133. 

{d) 3 P. Wms. 368. Where a lease is made to a man and his heirs for 
three lives, the heir does not takeby descent, bot as special occupant, and 
parol shall not demur. 

(e) 2 Inst 89. Moor, 74. Dy. 239. pL 39. And. 10. 

(1) Bac. Abr. Infancy, (L.) The right of parol demurrer is now abolished 
in England, by Sutute 11 Qeo. IV. & 1 Wm. IV, Ch. 47. See Harris v. 
Yoaman, 1 HoflT. Ch. R. 178 ; 2 Kent's Com. 5th Ed. p. 245, n. c ; Watkins 
V. Worthington, 2 Blftnd Ch. R. 509 ; Hammond v. Hammond, Id. 906 ; Tes- 
»ierv.Wyre,8Id.28. . 
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when also he may possibly discharge himself by pleading riens 
per descent. (/) Whether equity will decree satisfaction on 
such a bond, where there are no personal assets, is made a qutBre^ 
1 Tern. 173, and there said that infants may be sued in equity, 
and that there is no precedent that the parol should demur ; and 
in 1 Yem. 428. it is said by the Master of the Rolls, that he 
thought such a decree reasonable ; but the reporter adds a '^ deb^ 
itatur:'(g) 

If a party recovers in an action of debt against the father, who 
dies ; in a " Scire FacituP against the heir on this judgment, he 
shall have his age. (h) 

*So, in a " Scire FacicLsf^ against a terretenant, to have '147 
execution of damages recovered against J. S., if the terre- 
tenant be within age, and in by descent, he shall have his age.(t) 

In a '^ Scire Fa4ias?\ against the heir, of him against whom 
the recovery was had, if the heir be in by descent from another 
ancestor than he against whom the recovery was had, he shall 
have his age. {k) 

In a writ of annuity against an heir, he shall have his age, 
because he may discharge himself by saying he hath nothing 
by descent. {I) 

So, if execution be sued against him on a recognizance, 
(though he be charged partly as terretenant,) (m) or statute mer« 
chant ;(n) and an assise lies for him if ousted thereon, for the 
extent is void which is made on the possession of an infant, (o) 

He shall have his age too, on a recognizance in nature of a 
statute staple, {p) And this privilege of infancy does not only 
protect the infant, but all others who are affected by the judg- 
ment ; as if there be father and two daughters, and the fa- 

(/) 1 Roll. Abr. 140. 

{g) See 2 Chan. Ca. 164. 1 Lev. 197, 8. 

{h) 1 Roll. Abr. 140. Co. Lit. 290. 

(t) 1 Roll. Abr. 140. Co. Lit 290. 

\k) 1 Roil. Abr. 139. Where the parol shall demur in a <• Scire Facial* 
t J execute a remainder limited to the ancestor, vide Moor. 16. pi. 59, 35, 
114. And. 24. Dais. 37. Keilw.204. N. Bendl. 121. pi. 152. 

(0 1 Roll. Abr. 140. 

(m) Ibid. Co. Lit. 290. 3 Rep. 13. 2 Inst. 89. 

(n) Co. Lit. 290. 1 Roll. Abr. 140. 

(o) Hetl 54. 

(p) Br. Stat.Mer. 33. Co. Lit. 290 a. 
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ther die, one of the 'daughters being within age, partition 
being made, the eldest shall not be charged alone, but shall 
have the benefit of her sister's minority, which suspends the ex- 
ecution, (q) If the conusor of a statute merchant die, and his 
heir within age endow the widow, the land in dower shall not 
be extended during the minority of the heir (r) 

But though upon a judgment in debt, or upon a statute or re- 
cognizance, there can be no proceeding against an infant, at com* 
mon law, yet it is said there may be in Chancery, (s) 

The infant shall have his age in a ^^cessavU" by descent, 
though it be of his own cesser ;(/) because he cannot tell what 
arrears have accrued ; and if he does not make a true tender, he 
loses the whole forever. So, in a writ bf customs and servi- 
ces, (u) which is a writ of right in its nature, in which judg- 
ment final shall be given. Yet he may be distrained on for 
rent, {x) 

The tenant miiy pray that the parol demur, if an infant 
149* brings a writ of right as heir to his ^ancestor, and lays the 
esplees in his ancestor, (p) So in a formedon in revert- 
er ; (z) and, in a petition to the king, in the nature of a forme- 
don in remainder, the parol shall demur for the nonage of the 
petitioner, (a) If an infant be vouched and bound to warranty 
by the deed of his ancestor, the parol shall demur for nonage. (A) 

But regularly in all real actions brought by an infant of his 

(9) Moor, pi. 203. Co. Ent. 12. 

(r) Co. Lit 290. But this must have been a case where the widow 
claimed by marriage prior to the incumbrance, for the privilege of the in- 
fant is personal, and does not extend to her, or to a lessee, &c. Lord Nott. 
MSS. Hargr. Co. Lit. 290. a. note 1, 248. 

(8) 2 Chan. Ca. 164. 1 Lev. 197, 8. 

(0 Co. Lit. 380, 1. 1. Roll Abr. 138. 2 InsL 401. aliter, if it be a pur- 
chase, Plow. 364. b. 6 Rep. 4. b. 2 Inst. 301. Raym. 118. 

(u) 1 Roll. Abr. 139. 141. 9 Rep. 85. a. 

(x) 9 Rep. 85. Cunny's case. 

(y) 1 Roll. Abr. 137. 6 Rep. 3. 

{z) Ibid, and if an infant acknowledge the action of the demandant for 
part, yet if the parol demurs for the rest, it shall demur for all. 1 Roll. 
Abr. 147. 

(a) Dy. 136. Dais. 22. Moor. 35. Kelw. 205. 

(6( 1 Roll. Abr. 144. 
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ewn po8sessiony(«) the parol shall not demur ]{d) for the grant- 
ing that the parol shall demur is a law introduced, not for the 
delay or prejudice of the infant, but for his advantage. 

In writ of dower the parol shall not demur, in favor of dower; 
for the wife must be subsisted, (e) So, if a woman bring a ^ quod 
ei defarcecff^ upon a recovery had of land which she claimed lo 
bold in dower, the parol shall not demur, because it is of the 
nature of a writ of dower.(/) But if a tenant in dower 
be disseised, *and the disseisor die seised, his heir shall *150 
have his age against the fenmie. {g) 

The infant shall not have his age in dower, though judgment 
go by default against him.(A) But he shall have it, where the 
femme bars her dower by fine, and after brings error to re- 
verse the fine.(t} In Moor it is said, only where he is terreten- 
ant. 

In a " quare impedU^^^ {k) or suit in the nature of k, (/) the pa- 
10.1 shall not demur, because the lapse may incur during the non- 
age. 

Nor does age lie for the defendant in a writ of partition be- 
tween copaiceners.(m) The same law of joint-tenants and ten- 
ants in common :(n) and in a ^conMbutione faeiendd!^ by one co- 
parcener against aaother.(o) Nor in actions brought against him 
for his own wrong, as trespass, waste, disseisin, assise, &c, (p) 
: In an atteint against the heir of the feoffee, the parol shall not 
demur for the nonage of the defendant, (g ) 

•Neither in a "per qu<B sermtioj^^ {r) or "quid juris *151 
damai^ (s) against an infant, or writ of estrepement.(/) 

(c) As in asBises of novel diaseiain apd mort d'anoestor, 6 Rep. 4. 

(d) 6 Rep. 3 b. Cro. Jac. 467. 

(c) 1 Roll. Abr. 137. 3 Bulstr. 141. 1 Roll. Rep. 323. Cro. Jac. 393L 
(/) 1 Roll Abr. 137. 3 Bulstr. 135, 138. 

(g( 1 Roll. Abr. 137. (h) Cro. Jac. 111. Cro. El. 309. 

(t) Cro. Jac. 392. Moor, pi. 448. 
(k) 1 Roll. Abr. 138. 3 Bulstr. 131, 142. 
(0 1 Roll. Abr. 138. (to) 6 Rep. 4. Co. Lit 171. 

(n) Hob. 179. (o) 1 Roll. Abr. 139. 

(p) 1 Roll. Abr. 140. Cro. Jac. 467. nor ia replevin, though the plain- 
tiff shew a release of infant's father, 1 Roll. Abr. 140. 
(q) 1 Roll. Abr. 137. 

(r) 9 Rep. 85. Co. Lit. 315. (s) Co. lit 315. 

(0 Dy. 104. pi. 13. 2 Inst. 328. 
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Nor for the nonage of the demandant in a ^^quid juris da- 
mai^ by him in reversion ; (u) for the nonage of the heir of the 
conusor alleged by the tenant in a "yer qtuB servitia\^ (x) nor 
for the nonage of the demandant in a writ of <' fnesne.^(y) But 
it shall demur if an infant in reversion brings a " quid juris da- 
maf^ against a tenant for life, (z) 

The parol shall not demur for the nonage of the plaintiff in an 
appeal of murder ;(a) and 

By the statute of Westminister 1. c. 47. it is enacted, " that if 
one purchase an assise, and the principal disseisor die before the 
assise pass, the plaintiff shall have a writ of entry against his 
heir or heirs, of what age soever ; so, if the disseisee die before 
he hath purchased, his heir or heirs shall have, &c. so that the 
nonage of the heirs of either, the plea shall not be delayed ; but, 
as much as can, fresh suit must be made after the disseisin : so, 

in case of prelates, &c. where there can be no descent." 
162* *So, if the party die before purchase of the writ ; for this 
is put only to shew the mischief of this particular case, 
whereas the body of the act is general.(6) But the writ of en- 
try extends only to a writ in the "ycr," and not in the "po«f f 
so that if the heir of the disseisor makes a feoffment in fee, and 
the feoffee dies, his heir within age, in a writ of entry against 
him, shall have his age. (c) So, it extends not to the vouchee 
or payee in aid.(c{) Special heir, as in gavelkind, Ac. is 
within the act, which extends also to the heir of the hAr, as in 
a writ of entry in the "per and cuiJ\e) 

By the statute of Gloucester, c. 2. " where an infant is held 
from the inheritance after the death of his father, cousin, grand- 
father, &c. (/) so that he is driven to his writ, and the tenant 
pleads a feoffment or other matter, whereby the justices award 
an inquest, the inquest shall pass as if he were of full age.'' 

(ti) 1 Roll. Abr. 136. (a:) Ibid. 

(y) 6 Rep. 3. b. 9 Rep. 85. 

(z) 1 Roll. Abr. 188. 6 Rep. 4. Co. Lit. 320. 

(a) 2 Ingt 320. Dy. 137. (6) 2 Inst 257. 

(c) Ibid. Tenant by cartesy in, in the **posr where he is the widow of heir 
of disseisor, ibid. 

(d) Ibid. 2 Leon. 148. (e) 2 Inst. 258. 
(/) Put only for example, 2 Inst 291. 
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But this act extends not to actions ancestorial droitural ; as, "/or- 
medon in reverter, ^^ ^^dumnon compos,^^ ^'surcuiinvita/^ ^c-ig) 

2. In "detinue against an executor upon a delivery to the tes- 
tator, the parol shall not demur for the nonage of the execu- 
tor.(A) 

•In an action brought by baron and femme, for the in- *153 
heritance of the femme, the parol shall not demur for the 
nonage of the baron, because in the right of the femme (») And 
in a^writ of "mc^nc," brought by baron and femme in (he right 
of the femme, the parol shall not demur for the nonage of the 
femme. (k) 

But in an action of debt brought against baron and femme, 
upon an obligation of the ancestor of the femme, the parol 
shall demur for the nonage of the femme ; and in a ^^prtB- 
dpe quod reddaV^ against baron and femme of land that 
the femme had by descent, the parol shall demur for the nonage 
of the femme though the baron was of full age. {I) 

If lessee for life hath aid of him in remainder who is in by 
descent ; or if tenant by curtesy prays aid of the heir within age, 
the parol shall demur (m) 

If two are vouched, and the parol demurs for the nonage of 
one, it shall for the other alsa;(n) and in a " Scire Facias^* 
against the terretenants, to have execution of the damages re- 
covered against J. S. if the parol demurs for the nonage of one 
terretenant it shall for all. (o) So, if four enter into a re- 
cognizance, and one die, his heir within age, •in a Scire •164 
Facias against the heir and the rest, the parol shall demur 
for all-{p) 

The whole doctrine of the parol's demurring may be found 
very much at length in Roll's Abridgment^ title '' Age," and in 
Bacon's Abridgment, title "Infancy." However, as the doctrine 
is now, since the disuse of real actions, rarely applicable, except 
in " debt" against the heir on the bond of his ancestor, the jNre- 
ceding sketch may prove sufficient for the purpose of this voltmie. 

{g) 2 Inst. 291. Yet vide Bro. Age, 5. 

(A; 1 Roll. Abr. 142. 

(t) 1 Roll. Abr. 142. (Ac) Ibid. (I) Ibid. 

(m) lb. 145. (n) Id. 146. (o) Id. 147. 

(p) Ibid. 3 Rep. 13. 

17 
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Of Gtiardians. 
1. Of Chiardian in Socage. 2. By NcUure. 3. Nurture^ 
4. Ctistam. 5. Testamentary Cruardian. 6. Gtuirdians ap- 
pointed by the Courts; whether generally, by Chancery^ or by 
the other Courts^ " ad litem,^^ 7. The Guardian^s interest in 
the Person of his Ward. 8. The Chiardian^s power over the 
Property of his Ward. 9. The WarePs Remedy ctgainst his 
guardian. 10. Summary to ascertain what Species of Guar- 
dian an infant shall have. II. Of the Qfenee of marrying a 
Ward of the Court, without leave. 

The statute of 12 Car. 2. c. 24. having in effect abolished 
guardianship in chivalry vrith all its oppressive incidents so det- 
rimental to the infant, there remain six species of guardianship 
in force at the present day, viz. : 1. Gurdianship in socage, 
2. By nature. 3. Nurture ; and 4. Custom. 6. Testamentary. 
6. Guardianship appointed by the courts; whether by the Chan-- 
cellor, where no other guardian exists ; or by any of the courts, 
for the mere purpose ef prosecuting or defending a suit. Of 
these each in their order. 

1. By the common law, if tenant of lands holden in socage 
die, the next of blood te the heir, to whom the inheritance 
166* cannot descend, shall be guardian of his body till the *age 
of fourteen ; and although the nature of socage tenure be 
in some measure changed from what it originally was, yet guar- 
dianship in socage, still subsists, (1) where lands of that kind 
descend to the heir tinder fourteen ; and though the heir after 
fourteen may choose his own guardian, who shall continue tiU 
he is twenty-one ; yet as well the guardian before fourteen as he 
whom the infant shall think fit to choose after fourteen, are of 
the same nature, aiul have the same office and employment as- 

(1) la this country, gruardiansblp in socage does not exist, as none can 
be guardian, except the next of kin, who can not possibly inherit the estate, 
and such an instance Can hardly occur under our laws of inheritance. 2 
Kent's Com. 223 $ Reeve's Dom. Rel. 313 ; and it never prevailed in Chan- 
cery, Morehouse v. Cooke, 1 Hopk. Ch. R. 226. Although this species of 
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signed to them. Their authority is derived from thd la#, and 
not from the infant, for which reason they transact all affairs in 
their own name ; and the law has invested them not with a bare 
authority only, but also with an interest, (a) till the guardian- 
ship ceases ; and to prevent their abuse of this authority and in* 
terest, the law has made them accountable to the infant, either 
when he comes Co the «ge of fourteen years, or at any time af* 
ter, as he thinks &U 

U the younger brother die seised in tail leaving issue under 
fourteen, the elder and not the middle brother shall be the guar^ 
dian in socage ; for in equal degree the law prefers htm. (ft) 

If tenant in tail have no brother or sister, and die leaving is^ 
sue under fourteen, the next cousin of the father's or moth* 
er's side, that first seizes the heir, shall have the custody of 
♦him, forthe relation on both sides is equal, (c) Butif *157 
donees in frankmarriage die, their issue being under fbiu> 
teen, the next cousin of the part of the donee that was the cause 
€if the gift (being not inheritable to the doner's reversion) shall 
have the custody, (rf) 

Where there is a brother of the half blood, he shall be guar- 
dian in socage, (except in borough English lands)(d) as next of 
kin to whom the inheritance cannoi descend.(/) 

An infant, idiot, deaf-and-dumb, &c. cannot be guardian in 
socage, {g) But if A. be guardian in socage of B. under four- 
teen^ he shall also be guardian in socage of another infant of 
whom B. ought to be guardian. (*) 

Where a femme guardian in socage marries, the husband be- 

(a) Cro. Jac. 55. (6) Co. lit 83. 

(c) Co. Lit 88. b. (d) Ibid. <c) Ibid. 

(/) Cro. Eliz. 826. 2 And. 171. {g) Co. Lit 88. b. 

{h) Ibid. 

guardian, was formerly recognized in New York, (Jackson v. DeWatts^ 
7 J. R. 157 ; Byrne v. Van Hoisen, 5 J. R. 06,) at the present time, by the 
Revised Statutes of that state ail the powers of such a guardian are vested 
in the father, or in a guardian appointed by the county surrogate, an officer 
having the power of appointment similar to that of the Chancellor. Rev 
St of N. Y. vol. I p. 718 ; 11 p. 151 j Fonda v. Van Horne, 15 Wend. 631 ; 
and in England the powers of a guardian in socage, are vested also, in 
guardians appointed by will under the statute. 12 Car. 2 ch. 24 ; Gilbert 
V. Schwenck, 14 Law J. N. S. 317. 
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comes guardian in right of his wife ; but if she dies the guar- 
dianship ceases as to him, and goes to the next of kin to the 
infant, to whom the inheritance cannot descend. («) 

The guardianship shall go in like mannei, where the guar- 
dian dies ; and not to the executors of the guardian, (k) And a 
guardian in socage shall not forfeit his interest b7 outlaw- 
168* ry, attainder of felony, or treason ; because *he hath noth- 
ing to his own use, but to the use of the heir. {I) 

2. Guardians by nature, are properly the father and mother ;(2) 
for by the common law every father hath right of guardianship 
of the body of his son and heir, till he attain to the age of twen- 
ty-one years, (m) But this guardianship is in respect of the per- 
son only, (n) and strictly speaking of the elder son ;(n) the rea- 
son why the father hath not the guardianship of his younger 
children, being because they cannot inherit any thing from the 
father, (o) The father hath the prior title to guardianship by 
nature, the mother the second : and as to other ancestors, if the 
infant be heir apparent to two, priority of possession may decide. 

(i) Co. Lit. 89. (k) Ibid. 

(/) Co. Lit 88. b. 

(m) Co. Lit. 84. this guardianship yields as to the custody of the person 
to guardianship in socage, where the title to both concurs in the same in- 
dividual ; and as guardianship in socage expires at fourteen, the father 
seems afler that period to become guardian by nature where he has a title 
to both guardianships. 

(n) Carth, 384. 386. per Holt. Co. Lit 88. 

(o) Ibid. 

(2) The father during his life is the natural guardian ; and afler his 
death, the mother. 2 Kent's Com. 220; Jackson v. Coombs, 7 Cow. 36; 
Eidridge t. Lippincott, Coxe, (N. J.) 397; Fields v. Law, 2 Root, 320; 
Smith V. Williamson, 1 Har. ik John. (Md.) 147 ; Corrie's case, 2 Bland. 
Ch.R. 488; May v. Calder, 2, Mass. 55; Freto v. Brown, 4 Mass. 675. 
And the mother is the natural guardian of an illegitimate child. In re 
Poyie, 1 Clarke Oh. R. 154; Wright v. Wright, 2 Mass. 109; Somerset 
V. Dighton, 12 Mass. 387 ; Dalton v. The State, 6 Black. (Ind.) 357; Ex 
parte Ann Knee 4 B. ^ P. 149 ; People v. Landt, 2 J. R. 375 ; and habeas 
corpus will lie at her mstance, King v. Hopkins, 7 East 579. The powers 
of a guardian hy nature are limited ; extending only to the person of the 
infant, and he has no control over the infant's real or personal estate, Hyde 
T. Stone, 7 Wend. 354 ; EUine v.Beebe, 6 Conn. 494; Miles v. Kaigler, 10 
Yerg. (Tenn.) 10; of course he cem not leave his lands, May v. Calder, 2 
Mass. 55; Anderson v. Darhy, 1 Nott db McCord, (S. C.) 369; Ross v. 
Cobb, 9 Yerg. (Tenn.) 463; nor give a valid discharge to an executor, on 
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While the tenure by knight's service continued, ihe father was 
entitled to the custody of the infant's person even against the 
Lord in chivahy ; but the mother and other ancestors were not 
allowed this preference, which reconciles the books, that appear 
to exclude the mother and all other ancestors, but the father, 
from guardianship by nature, (p) 

3. ^Guardianship by nurture also, respects only the care *159 
of the infant's person and education ; (q) none can exer- 
cise it but the father or mother ; and it only occurs where the 
infant is destitute of other guardians.(r) At fourteen, it deter* 
mines both in males and females.(«)(3) 

4. By the custom of London, the guardianship of orphans un- 
der age, unmarried, belongs to the city.(^) 

If copyhold lands descend to an infant within the age of four- 
teen, the next of kin to whom the lands cannot descend, shall 
be guardian of the infant's land and estate, if there is no custom 
to the contrary, (m) 

In Kent there was formerly a custom, where any tenant died, 

(p) 3 Rep. 38. b. Radclifie's case. 

(q) Co. Lit. 88- 

(r) Hargr. Go. Lit. 87. b. note 6. A mother married to a second hus- 
band is not obliged to maintain her children by the first, but shall have 
an allowance from the interest of their fortunes. 1 Br. Gh. Ga. 218. 
Biliingsly v. Gritchet 

(e) Hargr. Go. Lit 119. b. note 13. 

(/) 3 Bac. Abr. 404. 

(tt) 2 Roll. Abr. 40, 2 Lutw. 1188. 

payment to him, of a legacy belonging to the child, Dayley v. Talferry, 1 
Pr. Wms. 285 ; Genet v. Tallmadge, 1 J. Gh. R. 3 : Mills v. Boyden, 3 
Pick. 213. His power over the person ceases at twenty-one, and in some 
states at eighteen over females, and Ghancery will deprive him of his au- 
thority, at any time, if his character render him unsuitable, Wellesley v. 
Duke of Beaufort, 2 Russ. 1; Wellesley v. Wellesley, 1 Dow, N. S. 152; 2 
Bligh, N. S. 124 ; and fixed habits of intemperance furnish sufficient 
cause for removal, Eettlelas v. Gardner, 1 Paige, 488 ; De Manneville v. 
De Manneville, 10 Vesey, Jr. 52; Shelley v. Westbrook, Jacob, 266; 2 
Story, Eq. Jur. Sec. 1341. 

(3) This species of guardianship applying only to younger children, who 
are not heirs apparent, has no existence under our laws of inheritance, 2 
Kent's Gom. 221; Reeve's Dom. Rel. 315; and at common law did not. 
extend to the infant's property, Bac. Abr. Guardian G. ; Ross v. Gobb, 9 
Yerg. (Tenn.) 463. 
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his heir within age, for the lord of the manor to commit the 
guardianship to the next relation, in the court of justice, within 
the jurisdiction of which the land lay. But the custom is now 
disused ; because the lord appoints a guardian at his own peril, 

in respect of the accounts, (x) 
160* 6. *The first statute that gave the father a power of ap- 
pointing a guardian, was the 4 & 6 P. & M. c. 8., which 
provides, under penalties of fine and imprisonment for years, 
<< that nobody shall take away any maid or womanchild unmar- 
ried, being within the age of sixteen years, out of, or from the 
possession, custody, or governance, and against the will of the 
father of such maid or womanchild, or of such person or persons 
to whom the father of such maid or womanchild, by his last 
will and testament, or by any other in his lifetime, hath or shall 
appoint, assign, bequeath, give or graut the order, iceeping, edu- 
cation, and governance, of such maid or womanchild." 

It has been holden that where two persons are appointed guar- 
dians under the statute, the guardianship will not survive, be- 
cause the statute gives an authority to a special purpose ; and 
being penal, ought to be construed strictly, (y) 

The 12 Car. 2. c. 24, (4) enacts, " that where any person hath 
or shall have any child or children, under the age of twenty-one 
years, and not married at the time of his death, it shall and may 
be lawful to and for the father of such child or children, wheth- 
er born at the time of the decease of the father, or at that time 
"en ventre sa mercj^ or whether such father be within the age 
of one and twenty years, or of full age, by his deed execu- 
161* ted in his lifetime, or by his last will and testament *in 
writing, in the presence of two or more credible witnesses, 
to dispose of the custody and tuition of such child or children, 

(x) Lamb. 611, 912, 624, 5. 
(y) Bac. Abr. Quardian. 

(4^ The provisions of this statute have been very generally adopted in this 
country, 2 Kent's Com. 222 ; Mass. Rev. St Ch. 79, sec.6 ; Balch v. Smith, 
12 N. H. R. 437 ; Vt Rev. St. sec. 65. The father may appoint a testamen- 
tary guardian under this statute, although himself an infant, and to any minor 
child unmarried, and to any yet to be born, 2 Kent's Com. supra. They are 
under the control of a court of Chancery and may be removed for sufficient 
cause, 2 Story Eq. Jur. sec. 1339, note. Maselnger v. Tate, 4 Hayw. (Tenn.) 
31. 
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for and during such time as he or they shall respectively remain 
under the age of twenty-one years, or any lesser time, to any 
person or persons in possession or remainder, other than Popish 
recusants ; {z) and such disposition of the custody of sucn child 
or children, shall be good and effectual against all and every 
person or persons claiming the custody or tuition of such child 
or children, as guardian in socage, or otherwise." 

<' And such person or persons, to whom the custody of such 
child or children hath been or shall be so disposed or devised, 
shall and may take into his or their custody, to the use of such 
child or children, the profits of all lands, tenements, and heredit- 
aments, of such child or children, and also the custody, tuition, and 
management of the goods, chattels, and personal estate of such 
child or children, till their respective age of one and twenty years^ 
or any lesser time, according to such disposition as aforesaid ; 
and may bring such action or actions in relation thereto, as by law 
a guardian in common socage might do." 

Among others, the following decisions have been made on this 
statute : 

1. If the father devise his land to J. S. during the minor- 
ity of his son and heir, in *trust for his heir, and for his *162 
maintenance and education, until he comes of age ; this 

is no devising the custody within this statute ; for the father 
might have done as much before the statute,(a) 

2. If a man devise the custody of his heir apparent to J. S., 
and mention no time, either " during his minority," or for any 
other time, this is a good devise of the custody within the act, if 
the heir be under fourteen, at the death of the father ; because 
by the devise the modus habendi custodiam is changed only as 
to the person, and left the same as it was, as to the time ; but if 
the heir be above fourteen at the father's death, then the devise 
of the custody is merely void for the uncertainty : for the act did 

{z) Other persons are also disabled ; sec 9 & 10 W. 3. c. 32. Swin. Part 
3. 8. 10. 

(a) Yaugh. 184. A. devises lands to B. his son in tail, and makes C. 
overseer of his will, and willed that he should have the education of his 
son till he came of age ; and should receive, set, and let for the^said B. the 
lands so devised, and account for the same, being allowed his charges. 
Popham, Clenct, and Fenner, held that C. was but a guardian for nur- 
tore ; and of consequence incapable of making leases or of having any 
interest in the land ; in short a mere bailiff. Cro. EJiz. 678, 734. Pigott 
and Garnish. 
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not intend that every heir should be in custody till one and twen- 
ty ; non ut tamdiu, sed ne diutius; therefore he shall be in this 
custody but so long and the father appoints ; and if he appoint 

no time there is no custody, (b) 
163* 3. *That as the statute declares the guardianship shall 
continue till twenty-one, if so prescribed by the father, it 
shall not be determined sooner, even by the marriage of the in- 
fant.(cX5) 

4. That this testamentary guardian hath the custody not only 
of the lands descended or left by the father, but of lands or 
goods in any way acquired or purchased by the infant, which 
the guardian in socage had not. {d) 

6. That this guardian cannot assign or transfer the guardian- 
ship over to another, neither shall it upon his death go to his ex- 
ecutors, or administrators ; for though it be an interest, yet it is 
an interest joined, with a trust, which the testator might have 
thought such assigness unfit for. But it seems that if two or 
more are appointed guardians, and one of them dies, the survi- 
vor or survivors shall continue guardians ; for from the nature 
of the appointment, the authority must be jomt and several, (e) (6) 

6. That if a person appointed guardian pursuant to this stat- 

(b) Vaugh. 184, (c) 3 Atk. 625. 
(d) Vaugh. 185. 

(c) Vaugh. 181. 2 Atk. 15. Mellish v. Da. Coeta. 

(5) In Roach v. Garvan, 1 Vesey, Sen. 160, the chancellor said that mar- 
riage would not of itself determine a guardianship, though the court would 
never appoint a guardian to a married female infant. The later cases lead to 
the conclusion, that the marriage of a female infant does not absolutely deter- 
mine the guardianship, and that it would require a special order in chancery 
to do it, 2 Kent's Com. p. 225 ; but in Mendes v. Mendes, 1 Ves. Sen. 89, 
Lord Hardwick said it had been adjudged that the marriage of a female will 
determine the guardianship but not so as to a male ; and the same was held 
in Jones v. Todd, 10 Ytfrger, (Tenn.) 160. And although upon the marriage 
of a male ward, the guardianship continues as to his estate, it has been 
thought otherwise, as to his person, Reeve*s Dom. Rel. 328. 

C6) Eyre v. Countess of Shaftesbury 2 Pr. Wms. 102. And either may 
qualify without the other, and without summoning the other to accept or re- 
nounce the guardianship, Kevan v. Waller, 11 Leigh (Virg.) 414; and the 
same rule is applied, where the guardians were appointed by the court, Pep- 
per V.Stone, 10 Vt. R. 427 ; Kirby v. Turner, 1 Hopk. Ch. R. 309 ; but see 
Bradshaw v. Bradehaw, 1 Russ. 628, contra. 
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ute die, or refuse to take upon himself the guardianship, the 
Lord Chancellor may appoint a proper guardian. (/) 
*So, if a person appointed become lunatic, or is otherwise *164 
incapacitated to execute the trust reposed in him, or if he 
abuses the trust, the Court of Chancery may either totally re- 
move him. and appoint another, or by obliging him to give secu- 
rity, &c. hinder him from doing any thing prejudicial to the in- 
fant, (g^) 

7. That a copyholder is not within this statute to dispose of 
the custody of his infant heir ; because of the meanness of his 
estate, and the prejudice that would accrue to the lord of the 
manor. (A) 

8. Natural children are not within this statute, though holdeh 
to be within the statute of 4 & 6 P. & M. c. 8. But the Court 
of Chancery will adopt the nomination of the father, without re- 
ferring it to a master, unless some objection be stated to the per- 
son nominated by the father, (i) And although a grandfather 
cannot appoint a testamentary guardian for his grandson, (7) yet 
if he leave him an estate upon that condition, and the father do 
not submit to it, it will work a forfeiture. (Jc) 

*9. An appointment of a testamentary guardian by a *165 
mother is absolutely void. (Q 

10. If the father dispose of the custody of an infant by deed, 
such disposition may be revoked by will. (8) But if there be a 

(/) 1 Abr. Eq. 260. Where the testamentary guardian has not acted, 
agoardianmay be appointed on petUian; where he has miscondocled 
himself, a bili must be filed. 3 Br. Oh. Ca. 500. Ea: parU Salter. 1 
Sch. & Lefroy, 106. O. Rcefe v. Casey. 

(g) 2 Chan. Ca. 237. 1 Vern. 442. 1 P. WilHams 698, 704. 1 Ves. 160- 
But though the court may thus interpose, or remove a common law guar, 
dian, (3 Ch. Rep. Hanbury v. Walker) it is said there are no instances of 
a testamentary guardian being wholly removed. 3 Salk. 178. Bridget 
Hill's case. 

(h) 3 Lev. 395. Clench v. Cudmore. 

(i) 2 Sir. 1162. Rex. v Cornforth. 2 Br. Ch. Rep. 583. 

(k) Ambl. 306. Blake v. Leigh. 

(I) Vaugh. 180. 5 Atk.519. Ex parte Edwurde, 

(7) FuUerton v. JacksoDi 5 J. Ch. R. 278 ; Hough v. Hilton, 2 £div. Ch. 
R. 202. 

(8) It is evident from the language of the English statute, and fruoi the reason 
of the thing, that the deed there roentioned« is only a testamentary instrument 
18 
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eotreaant in the deed, that the father will not revoke it, a court 
of equity will not set it aside, imless the trust be abused, (m) 

1 1. As the statute prescribes no particular form of appointment, 
it is immaterial by what words the guardian is appointed, provi- 
ded the fiBither'» intent be sufficiently apparent (tr) 

12. And both by the 4 & 6 P. dp M. c. 8. and this statute, 
there are express savings for the dty of London,, and other towns, 
as to the custody of orphans. (»> 

6. When, from omission in the law^ the infant finds himself 
- wholly unprovided with a guardian, he nuiy elect one 
166* himself. (pX^) ^^^^ ™^7 happen after fourteen, when 
the custody of the guardian by socage terminates ; or be- 
fore fourteen, when the infant has no such property as attracts a 
guardianship by tenure^ and the father is dead wkhout having 

(m) Finch Rep. 323. Lord Shadsbury v, Hannan. 1 Vern. 442. 

(n) Swiab. p. 3. c. 12. But no proof out of the will ought to be admitr- 
ted (3 p. Wms. 51. Storke v. Sterke) as by offering parol evidence of the 
testator's intention. 

(o) Sid. 363. 

( p) Co. Lit 87. b. on a question with whom the infant shall reside, the 
infant's inclination is of weight where there is no imputation against the 
person he selects. 2 Ves. 374. But the court wiQ refuse the possession of 
a child to its mother, if she has withdrawn herself from her husband. 10 
Yes. 52. The guardian is a proper judge at what school to place his ward, 
or what university. 3 Atk. 721. Hall v. Hall. 

in the form of a deed, and te operate only in the event of the father's death, 
2 Kent's Com. 225 ; Lord Edson in ex fmrU Earl of Uchester, 7 Vesey, Jr. 
367. In the statute of Ohio, 1831, the word " deed'^ is not used, the power of 
appointing being only by wiU ; but in North Carolina and Tennessee, it may 
be executed either by deed or will, N. C. R. S. 906 ; Laws of Tenn. 1836^ 
p. 366. If the appointment is by will, the instrument need not be prsvedv 3 
Kent's C6m. supra, but ft must be a written will, Dorsey v. Sheppard, 13 
Gill & John. (Md.) 192. 

(9) In many states by statutory provision, the infant may choose a guar- 
dian at the age of fourteen, subject however to the approval of the probate 
court, or some court of a eimUar character, Vt. Rev. St* 332 ; Laws of Ohio» 
1841, p. 431 ; Mass. Rev. St. p. 489. If any difference exists between the 
sexes as to age of competency, females are allowed to choose at twelve. 
The court are not bound to confirm the choice of the guardian ; they may ex- 
ercise their sound discretion on the subject, Wynne v. Always, 1 Murphy, 
(N. C.) 88; Grant v. Whitaker, Id. 231. 
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executed his power of appointing a guardian, and there i« no 
mother. 

If the infant be too young to appoint a guardian for himself| 
the Gottit of Chancery may make the appointment ; for the Eling, 
as ^^ pater ftatruB^ being the uniTersal guardian of infants, idi- 
q>ts, lunatics, ^l&c. ; {q) who are unable to take care of themselveSi 
delegates this authority to his Ohanceller. (1) 

This seems a sufficient ground for the jurisdiction of that court 

iq) 2 Inst 14. 4 Rep. 126. Beverly's case. Btaundf. Free. 37. 

(1) Chancery gnarAiaiis, or those appbin'ted by coafts of a Similar tharae- 
ter, have now essentially superseded all others. In some stated the power dT 
appointment is vested in the Probate Court, in others^ in Ifie Orphan's Court; 
io seme, in the Court of CJommon Pleass w^ile in New York it is exercised by 
County SurrofifateSf and ia North Carolina, by the County and Superior 
courts, and in all, Chanceryhas a ceaourrent jurisdiction ; this being iat>tainch 
of their general power, now unquestionably settled, 2 Kent's Cook 220. In 
Pennsylvania, the Orphan's Court is the tribunal for Settling questions be- 
tween guardian and ward ; and the common pleas have no jurisdibtiDn> Den* 
nlson V. Cornwell, 17Serg. Sl Rawle, 374. In Kentucky, the county Court 
has no jurisdiction to appoint a guardian for an infant while the father is liv* 
ing, Poston v. Young, 7 J. J« Marsh. 501 ; also in Maryland, Corries' case^ 2 
Bland. 488; but in Alabama the eontrary has been held, the parent being un- 
fit for flie trust, Huie t. Nixon, 6 Port. 77 ; and itseems -none can be appoint- 
«A, yffhere there is a testamentary guardian Ivfing^ who has neither resigned 
Dor heen removed, Robinson v. Zollinger, 9 Watts, 109 ; and so, if a former 
guardian has been appointed by the court, and such guardianship has not heen 
renounced or revoked, Bledsoe v. Britt, 6 Yerg. (Tenn,) 458 ; and in Ken- 
tucky an order in the County Court superseding a guardian, may be revised 
in the court of appeals, Isaacs v. Taylor, 3 Dana, 600 ; and an order super- 
ceding a guardian, on the ground that the ward is fourteen years old, is not 
valid, without notice to the guardian, Montgomery v. Smith, Id. 599. An ex- 
ecutor has no claim to the guardianship of the testator's child, Isaacs v. Tay- 
lor, supra, nor the husband of an executrix, Massii^le v, Tate, 4 Hay w. 
(Tenn.) 80 ; and the appointment of the administrator as guardian is never 
encouraged. Ex parU, Cmtchfield, 8 Yerg. (Tenn.) 886. In New Hamp- 
shire, where the guardian is appointed by the court of Probate, for each coun- 
ty, it is not necessary that the minor reside in the county where the appoint- 
ment is made. Judge of Probate v. Hinds, 4 N. H. R. 464. The letters of 
guardianship are always |)rtfii«yact0 evidence of a legal and regular appoint- 
ment, Prescott V. Cass, 9 Id. 93. The Probate Court cannot, in Indiana, re- 
move a guardian, except for breach of trust, or insufficiency of security, Pick- 
ens V. Clayton, 7 Blackf. (Ind.) 821. 
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in such matters^ withoat resorting to the suppositi<»i that Its au- 
thority oyer them originated in usurpation, (r) 

At all eyentSi the Court of Chancery is now so far inyested 
with this authority, that in every day's practice it determines as 
to the right of guardianship, who is the next of kin, and who 
the most proper guardian ; so also it makes orders on petition or 
motion, for the provision of infants during any dispute ; removes 
or compels guardians to give security^ or pimlshes them for 

abuses committed, (s) 
167* It is now settled, that an order of maintenance may be 
made upon a petition, without bill ](t) and in allowing 
maintenance the court will attend to the circumstances and state 
of the family, (u) 

As the court will interpose even against the authority of a 
father, a fortiori^ it will against those who derive their authori- 
ty from him ; and therefore, though it cannot remove a testa- 
mentary guardian, or consider his conduct a contempt, unless the 
infant be a ward of court, (ir) yet it may impose such restrictions 
as will prevent him from prejudicing the interests of the 
ward.(y) 

(r) Hargr. Co. Lit 128. n. 16. 

(0 2 Mod. 177. 1 Eq. Cas. Abr. 260. OUb. Eq. Rep. 172. 8 Mod. 214. 
9 Mod. 116. 135. Pr. Ch. 106. Lord Raym. 1334. 1 P. Wms. 112. 561. 3 
P. Wma. 116. 118. 154. 1 Vera 442. 1 Str. 168. 982. 3 Atk. 305. If a man 
many a ward of the court, without coDsent he will be committed, although 
he was ignorant that she was such. (2 P. Wms. 116. Herbert's case) and 
there most be proper settlement made on the wife, before the contempt 
can be cleared. 1 Ves. Jun. 154. Stevens v. Savage. 

(0 Br. Ch. Rep. 88. Ex parte Kent. 

(t*) 2 P. Wms. 21 Hervey v. Hervey. 1 Ves. 160. Roach v. Garvan. 
In some cases it will allow the principal to be broken in upon, for the main- 
tenance of the infant. 1 Vem. 255. Barlow v. Grant 

{x) Qu. If such a child should be award of court 4 Br. Ch. Rep. 101. 
Ex parte Warner. 

(y) 1 P. Wms. 702. Duke of Beaufort v. Bartie. Ambl. 302. 2 P. Wms. 
117. 110. note 1. 2 Br. Ch. Rep. 499. 2 P. Wms. 561. 2 Ch. Ca. 237. I 
Ves. 160. Though the right of guardianship is by nature in the father, 
though he may have access to his child at all reasonable times, and take 
her, so it be not by force ; yet where a child was advantageously situ- 
ated with an executor under the will of an uncle, who had lefl her 10,000/. ; 
and the child appearing in court, denied she was under any force, the right 
of guardianship, without a bill 3 P. Wms. 162. Ex parte Hopkins. 
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*6. A. The claim of the ecclesiastical courts has, in mod- 
ern . times been treated as a presumption ; and their power 
on this head has been confined merely to the appointment of 
guardians ctd litem : Which latter 'are also appointed by the 
common law courts, when an infant is concerned in a suit, (z) 

It is said, that in chancery a guardian cannot be otherwise ap- 
pointed, than by bringing the infant into court, or his praying a 
commission to have a guardian assigned him. (a) But wherev- 
er a suit is commenced, the respective courts in which it is car- 
ried on must assign a proper guardian to the infant, (b) 

7. If the ward be taken away from the guardian, the statute 
of Westminster, 2. c. 36. gives him a writ of ravishment of ward, 
in which he recovers the body of the ward, and not damages 
only, as at common law by the action of trespass, (e) 

By the equity of this statute, a writ of ravishment lies 
for the guardian in socage, as a 'writ " in consimili casu.\d) *169 
And it seems that a testamentary guardian may have such 
writ, by the 12 Car. c. 24 which gives him the same remedies 
that a guardian in socage had. 

If upon a habeas corpttSy an infant be brought into court, and 
it appears, that the question is touching the right of guardian- 
ship, the court cannot deliver the infant to the guardian, for he 
may have a writ of ravishment of ward. But it is otherwise if 
the right of guardianship is not disputed. As where a young 
lady, a minor, who lived with her guardian, was brought up 
by a habeas corpus taken out by a man who claimed her as his 
wife : she denied the marriage, and expressed a wish to remain 
with her guardian ; which the court ordered ; and hearing that the 
man had a design to seize her, sent a tipstaff home to protect her. 
(c) A child so young as to be incapable of exercising any judg- 

{z) Ante, ch. 9. 

(a) 1 Abr. Eq. 260. Lloyd v. Carew. 2 Leon. 189. A petition that a 
guardian may be assigned, unless to carry on a suit, or protect an interest, 
must be pursuant to the statute. 1 Br. Ch. Rep. 556. Ex parte Beecher. 

(6) See Ante, ch. 9. But a guardian may be appointed by Chancery, 
though no cause is depending. 3 Atk. 813. Ex parte Birchell. 

(c) 2 Inst 90. 438. Rep. 72. Hassing*8 case. 

(d) Co. Litt. 89. b. F. N. B. 139. 

(c) Rex v. Clarkson. 1 Str. 444. The guardianship of daughters is 
determined by marriage, but not that of sons. 1 Ves. 91. Mendes v. Men- 
des. 
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ment of its own, was deliyered by the court into the custody of 
the real guardian appointed by the father's will. (/) On a Ao- 
beas corpus brought by the father of a kept mistress, aged eight- 
een, directed to her keeper, the court discharged her from all 
170* restraint, *and gave her liberty to go where she pleased, (g) 
8. A guardian in socage may grant copyhold estates in his 
own name, and such grant shall bind the heir, for he is "domi- 
nuspro tempore,^^ and shall take the profits to his own use, 
though liable to account for them ; and he shall keep courts in 
his own name. (A) It has been resolved too, that he may grant 
copyholds in reversion, (t) 

Leases made by him are good, if they expire within the in- 
fant's minority. (2) The guardian may make them in his own 
name, {k) may avow in his own name,(/) and the lessee may 

(/) Rex V. Johnson. 1 Str. 579. 

(g) Rex V. Sir Francis Delaval, in the matter of Ann Catley. 3 Burr. 
1434. 

(A) Cro. Jae. 55. 99. Poph. 127. Owen, 115. Godb. 145. 1 RoU. Abr. 499. 
2RolLAbr.42. 

(t) Mich. 8 W. 3. Lade v. Barker in C. B. 3 Bac. Abr. 415. 

(k) So a testamentaiy guardian, Vem. Scriy..607. Shaw v. Shaw. 

(1) Yaugh. 182. Guardian of infant tenant in tail is not restrained 
IVom cutting down timber, Fonbl. Eq. Tr. 82. note. 

(2) And guardians appointed by the court may lease their wards' lands 
during infancy, but no lopger, Ross t. Gill, 4 Call (Virg.) 250 ; 1 Wash. 87 ; 
Magruder v. Peter, 4 Gill Sl John. (Md.) 323 ; Roe y. Hodgson, 2 Wils. 129; 
Genet t. Tallmadge, 1 J. Cb. R. 561 ; and an action for the non-payment of 
the rent, may be properly brought, in the name of the guardian, as plaintiff, 
although the ward has attained full age, Pond v. Curtis, 7 Wend. 45 ; but 
generally the guardian must sue in the name of the ward, Longstred v. Til- 
ton, Coxe, (N. J.) 38. The general guardian may assign dower, for an in- 
fant heir, Jones y. Brewer, 1 Pick. 314 ; or submit to arbitration on behalf of 
his ward. Weed v. Ellis, 3 Caines, 253 ; Weston y. Stewart, 11 Maine, 326 ; 
but he can not maintain an action in his own name on the award, Hutchins y. 
Johnson, 12 Conn. 376. A license by a guardian to enter and occupy a 
ward's land expires at the death of the guardian, Johnson y. Carter, 16 Mass. 
443; Watkins y. Peck, 13 N. H. R. 361. The guardian is the mere agent 
of the ward, having an authority not coupled with any interest, Granby y. Am- 
herBt,*7 Mass. 1; Manson y.Felton, 13 Pick. 206; and can do no act to the inju- 
ry of the ward, Jackson v. Sears. 10 J. R. 435. He cannot act, on a petition 
for partition, Stratton's Case, 1 J. R 509 ; nor subscribe a libel for divorce, 
Winslow v. Winslow, 7 Mass. 96 ; nor bind out his ward as a servant, Res- 
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maintain ejectment upon them. Even if they continue beyond 
the time of the guardianship, they are not absolutely void, but void* 
able by the ward when she comes of age, or confirmable by him 
at that time, by acceptance of rent or other act, if he thinks 
fit to ratify them, (m) A guardian ^^pur nurture'^ ^cannot *171 
make leases for years, either in bis own name or that of 
the infant ; for he hath only the care of the person. 

A. lets land to B. for four years, and dies ; and the lands be- 
ing holden in socage and the heir under fourteen, the guardian in 
socage, by indenture before the first lease is expired, lets the same 
lands in his own name to B. for eight years. It was holden by 
the court that the first lease was surrendered, or if it could not 
properly be called a surrender, for want of a reversion in the 

(m) Bro. Gard. 70. Garden, 19. 2 Roll. Abr. 41. Cro. Jac. 55, 96. 

pnblica y. Eeppele, 1 Yeates 233 ; he may sae for trespaBs on hia ward's lands. 
Truss y. Old, 6 Rand. (Virg.) 556 ; for the lands are in his possession during 
the guardianship, Id. ; Bacon y. Taylor, Eirby 368 ; and so he may sue in his 
own name for an injury to any property of the ward in his actual possession, 
Fugua y. Hunt, 1 Ala. R. 197 ; or where he has the right of possession, Suth- 
erland y. GoflT, 5 Porter, (Ala.) 508 ; or on a note payable to himself, as guar- 
dian, given for a debt due to the ward, Baker v. Ormsby, 4 Scam. (III.) 325 ; 
Jolifl^ y. Higg'inp, 6 Munford. (Virg.) 3 ; contra if the promise was to '*the guar- 
dians of the minor children of A. B," Caskadden y. McGhee, 7 Watts & 
Serg. (Penn.) 140. A suit for intermeddling with the issues and profits of 
the ward's real estate, must be brought in the name of the guardian. Beech- 
er V. Grouse, 10 Wend. 306. And he may maintain an action on the case for 
damages for the seduction of his ward, Femsler v. Meyer, 3 Watts & Serg. 
(Penn.) 416 ; but he can not prosecute a suit in his own name, after his fe- 
male ward's marriage for a debt due her before such marriage, Bamet y. Gom- 
monwealth, 4 J. J. Marsh. (Ky.) 380 ; 5 Id. 286 ; but he may maintain an ac- 
tion in the ward's name, to recoyer property, obtained from the ward.by fraud, 
before the guardian was appointed. Somes y. Skinner, 16 Mass. 848. He may 
execute a release, to render a witness competent for the infant, Gapehart y. 
Admr. of Hesey, 1 Hill, (S. G.) 499 ; but a guardian ad iitem, could not. 
Walker y. Ferrin, 4 Vt R. 523. The authority of guardians appointed by 
the court, generally continue until the infant is twenty-one. Matter of Nicoll, 
1 J. Gh. R. 25 ; Ross y. Gill, 4 Gall, ( Viig.) 250 ; May y. Webb, Eirby, 286 ; 
Waring y. Waring, 2 Bland« (Md,) 678. In Ohio, the guardianship of a minor 
female expires by operation of law at twelve, Perry y. Brainard, 11 Ohio, 442 ; 
Oampbe]! y. English, Wright R. 119 ; and in Mississippi on her marriage. 
Wood ▼. Henderson, 2 How, 898 ; and in those states where females are con- 
sideicdof age at eighteen, that may be the limit of thin gvanlianship. 
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guardian in socage, yet they held that the first lease was there* 
by determined, (n) 

A woman guardian in socage marries, and her husband and 
she join in a lease of the infant's lands ; this lease, upon the 
death of the husband, she may avoid, for the interest she had in 
the lands was in right of the infant, and therefore shall not 
bind her, as those acts in which she joins with her husband in 
parting with her own possessions, (o) 

A petition made by the guardian shall bind the infant, if equal ; 
(p)(3) and it seems generally that those acts of the guardian are 
binding on the infant, which are for the benefit(9) of the 
172* •infant, and for which the guardian can account ; for so 
far as his authority extends. Therefore he cannot present 
any benefice in right of the infant, because he can make no ad- 
vantage thereof, and consequently has nothing to account for.(r) 
Lord Coke says, that the heir shall be present, of what age soev- 
er he be ; and it still remains to be seen, whether the want of 
discretion would induce equity to interfere where a presentation 
is obtained from the infant without the concurrence of the guar- 
dian. 

If an answer to a bill in Chancery be put in on oath by a guar- 
dian, such answer shall not conclude the ii^ant, nor be read in 
evidence against him.(5)(4) 

And if a guardian borrows money of A. to pay off an incum- 

(n) 1 Leon. 158, 323. 4 Leon. 7. Owen, 45. 

(o) Plow. 293. Osborne's case. 

(p) 2Roll. Abr.256. 

(q) See more on this head, anle^ chap. ix. sec. 4. Dut where a guardian 
borrowed money to pay off incumbrances on an infant's estate, and promised 
to give the lender security, but died before it was done ; though the lender's 
money was duly applied, the court would not decree him satisfaction out of 
the infant's estate, 2 Vern. 480. Hooper v. Eyles. 

(r) 8 Inst 156. 2 Eq. Ca. Abr. 518. Arthington v. Coverly. But a pre- 
sentment made by the guardian in the name of the heir is a good title to the heir 
in a ** quare impedil" 42 E. 3. 130. And a guardian in socage of a manor to 
which an advowson is appendant, may have a "qiutre impedil** in his own 
name, Hob. 182. 

(«) Carth. 79. 8 Mod. 259. 1 Show. 89, Eccleston v. Petty, 3 P. WnwL 
237. 

(3) iln^p.9fi,note4. 

(4) AntCyp, 133, notes. 
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brance on the infant's estate, and promises to give a security for 
his money, hut dies hefore it is given, the court will not decree 
A. satisfaction out of the infant's estcUe^ though A.'s money is 
applied to pay off the incumbrance ; however, if the sum 
disbursed *exceed the profits {t) of the estate, for so much •173 
A. shall have an account, as for money due to the guar- 
dian ; and it shall be raised out of the infant's estate, {u) 

But it has heen holden that a guardian may, without the di- 
rection of the courtj pay out of the profits of the estate, the in- 
terest of any real incumbrances, (as a judgment,(2:) and the prin« 
cipal of a mortgage,) that are a direct and immediate charge on 
the land ; but not any other real incumbrances. (y) And there- 
fore, where a widow, who was guardian to her son, received the 
rents and profits of his estate, and paid off debts by specialty, 
hut took assignments of the bonds; the son dying in his minor- 
ty, she brought her bill against his heir, for a discovery of assets 
by descent, to ^Satisfy the money due by bond, she claiming the 
profits as administratrix*to her son ; it was holden hy the court 
that the guardian was not compellable to apply the profits of the 
estate of the infant heir, to pay off the bond debts, (z) 

*A guardian cannot change the nature of the ward's es- ^174 
tate, unless by some act manifestly for the ward's ad- 
vantage ;(a) therefore, where an estate in mortgage descends 
to an infant, the guardian must not let the interest run in 
arrear to increase the personal estate, but should regularly 
apply the profits of the estate to keep it down. (6) And 
if, without direction of the court, he turns personal into real es- 
tate, this is at his peril, and he must account for the money if 
called on ; as where the infant dies, and his administrator de- 

(0 Which go to the administrator, 1 Abr. Eq. 261. Palmer and Danby. 

(u) 2 Vem. 480. Hooper and Eyles. 

(x) 2 Chan. Ca. 197. 1 Chan. Ca. 156. 1 Vem, 436. 

(y) 1 Abr. Eq. 261., and where a mother, as guardian to her infant son, had 
out of his personal estate paid off a mortgage ; the infant afterwards died, and 
the estate descended to a remote heir, and then the mother would have had 
back the money, the court denied her any relief, 2 Vem. 193. Zouch and 
Lloyd cited. 

(z) 2 Vem. 606. Waters and Ebral. 

(a) Ambl. 370. Tallitt v. Tallitt. 

(&) 2 P. Wms. 278. Jennings v. Looks. 
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mands the money .(c)(6) But the profits of the land are set 
against the interest. 

When the particula? measure proposed is doubtful in its ten- 
dency, the more prudent course for guardians as trustees to pur- 
sue, is to seek the indemnity of a court of equity, which will di- 
rect one of its oflSicers to inquire and report whether the measure 
be, or be not, in its probable effect,, beneficial to the infant, (cf) 

9. Both a prohibition of waste, and an action of waste,, he 
against a guardian in socage, for a voluntary, but not for permis- 
sive waste, or waste done by a stranger.(e) And if a guardiau 
enfeoff another in fee, of the lands of his ward, both feoffbr and 
feo£fee are disseisors, against whom, or the suryivor,^ an as- 
176* sise *of novel disseisin is given by Westminster. 2^ c. 6. 
So- if a guardian accept a feoffment from his ward, he is 
considered a disseisor^ and liable to be treated as such. (/) If 
he omtinues in possession after the full age of the heir, he is 
considered an abator. 

(c) 1 Vera. 435. Earl of Wincbelseav.NorcIifik 

\d) Ponbl. Eq. Tr. 79, 2. Vera. 234. 

(e) 21n8t.a06. 

(/) Bro. Duseisin, 95. 

(5) The guardian must not change the real estate of the ward into 
personal, nor personal into real, without the direction of the court ; it has 
been said, however, that the latter may be done, in a clear and strong 
case, without any order, but it is an extremely perMous act in the guar- 
dian and cannot be recommended, 2 Kent's Com. 230^ and notes ; but 
any sale of his land is void, and the infant may at his majority enter on 
the land, or claim the purchase money with interest, and such seJe is a 
sufficient cause for the removal of the guardian. Ex parte Crutchfield, 3^ 
Verg. (Temu) 336 ; Mason v. Wait, 4 Scam. (III.) 127 ; Capliuga v. Stakes, 
1 Meigs (Tcnn.) 175 ; Eckford v. De Kay, 8 Paige, 89. In like manner if 
the guardian invest the ward's money in trade, the latter may demand ei- 
ther the profits of the trade or the principal with compound interest, 2 
Kent's Com. Stqnra ; Brisbane v. The Bank,dbc. 4 Watts (Penn.) 92. Neith- 
er can the guardian apply the ward's principal to his education or support^ 
without an order ot court, Myers v. Wade, (5 Rand. (Virg.) 444 j Moore 
V. Cason, 1 How. (Miss.) 53; Bybee v. Tharp, 4 B. Monroe, (Ky.) 313 j 
The guardian is bound in person to manage the ward's estate, Eichel- 
berger's Appeal, 4 Watts, (Penn.) 84, and if the estate sustains any loss 
through his negligence, it must fall on himself, Jenkins v. Walter, 8 Gill & 
John, (Md.) 218; Pine v. Downing, 11 Serg. <& Rawie, (Penn.) 66; but 
not if he acts &ona,/!(2e, and with sound discretion, Lovell v. Minol, 20 
Pick. 116. 



But where a maa who has no title to be guardian, enters aft 
guardian into the lands of an infant, it is at the election of the 
infant to make him a disseisor on account of his wrongful entry, 
or waive the Wrong, and call him to accoimt as guardian.(g^)(6) 
So, if guardian in socage occupy after the heir attains the age 
of fourteen, he may be charged as bailiff.(A) 

For, 

By the common law^ guardians in socage are accountable to 
the infant, either when he oomes Uy the age of fourteen, or at 
any time after. (tX?) ^^ though, generaHy, cxecfutors trannot 

(g) 1 Roll. Abr. 661. Cro. Car. 221, and he mtisl accotint Tor the proliti 
(bToirghorul, though the entry be not made for several years alter the infant 
comes of age, 1 Abr. Eq. 280. YalJop and Hoi worthy, and see 1 Vem.295. 

(h) 2 Inst. 380. 

(i) Co. Lit. 87. If a guardian takes a bond for the arrears of rent, he 
makes it his own debt, and shall be charged with it. (2 Chan. Rep. 97. 
Wale V. Buckley.) If he buys off an incumbrance of 600f. with 100/., ho 
«hall not charge the infant 600/. '2 Chan. Ca. 245. 

(6) Sherman v. Ballou, 8 Cowan, 304 ; Morgan v. Morgan, 1 Atk. 48d; 
Drury v. Conner, 1 Harr. & Gill (Md.) 220 ; Goodhue v» Bamwall, 1 Rice 
Eq. R. (S.C.) 198; Grimes v. Wilson, 4 Blackf. (Ind.) 331; Bibb v. 
McKinley, 9 Porter (Ala.) 636 ; and the same rule applies, although the 
disseisor was the infaat'« father, Van Eppee v. Van Deusen, 4 Paige, 64* 

(7) Chancery gaardians, are also compelled to account to the court who ap- 
peinted them, and if he neglects to account, a citation from the judge of pro- 
bate, requiring him to render his account, is a necessary preliminary in order 
to charge him on his bond, for refusing to account, Bailey ▼. Rogers, i Greenl. 
R. 188 ; Robertson v- Robertson, 1 Root, 51. Guardian's accounts, although 
rendered to court, passed upon and allowed are not conclusive on either par- 
ty, Spedden v. State, 3 Har. ^ John. (Md.) 251 ; in Ohio, they are so on the 
giiardian, Wright 200 ; but in Davis v. Davis, 1 Pick. 206, it was held that 
where a guardian settled an account in the Supreme Court, which waa 
found, in an action against his aureties, to have been fraudulent and void as 
against them, he could not be cited anew t)efore the Judge of prohate to cor- 
rect the account. In the final settlements of account, no allowance can be 
made the ward, for labor performed for the guardian, Bass v. Cook, 4 Porter, 
(Ala.) 890 ; and a guardian may be allowed the expenses of a law-suit, pros- 
ecuted in good faith, and •n competent advice. Smith v. Bean, 8 N. H. R, 15. 
Actions will not lie against the guardian, or against the ward, before the ac- 
counts are setded, Nutz v. Reutter, 1 Watts, (Penn.) 229 ; Smith v. Philbrick, 
« K. H* R 395 ; Davis v. Tord, 7 Ohio, (2nd part) 104 ; Stillwell v. MiUs, 
19 j! R. 304 ; Andenwn v. Maddox, 8 McCord (S. C.)^237. ^ut a snitmay 
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be parties to an action of account, yet, by Westminster, 2. c.23., 
if the heir makes his will (which he may do at fourteen) 

176* his executors *shall have an action of account against the 
guardian in socage. This privilege is now extended to 

executors of executors, (k) to administrators,(/) and against the 

executors of the guardian, (m) 

(k) 25 E. 3. c. 5. (0 31 E. 3. c. 11. 

(trt) 4 and 5 Ann. c. 16. Co. Lit. 87. Where a transaction appears to 
have originated in the influence arising from the relation of guardian and 
waid, the court will set aside, though all accounts have been settled, and 
such relation is at end, 13 Ves. 138. Wright v. Bond. 

be sustained on a guardian's bond, for not delivering up the property of the 
ward, although no order has been made by the court, Jarrett v. The State, 5 
Gill Sl John. (Md.) 27 ; and in Maryland, it may be brought, against the 
surety, although the principal, residing in the same county, had not been 
sued. Id. ; and the sureties are not released from their responsibility, although 
a new bond is executed with other sureties, McMath v. The State, 6 Har. db 
John. (Md.) 08. The sureties on a bond are not discharged by the neglect of 
the county court, to compel the guardian to render the inventory and make 
his annual settlements according to the bond. Commonwealth v. Preston, 5 
Monroe, (Ey.) 584 ; but in North Carolina they will be discharged, unless the 
infant on arriving at age, have a full settlement with his guardian of all mat- 
ters within three years, and either sue him for any balance due. or notify the 
securities of the deficiency, Johnson v. Taylor, 1 Hawks, 271. If the legal 
effect of the bond is several, a separate suit may be maintained for the benefit 
of each ward. Bamett v. Commonwealth, 5 J. J. Marsh. (Ky.) 286. A 
guardian's bond is not discharged by another bond given on settlement with 
the ward, after she comes of age, Hamlin v. Atkinson, 6 Rand. (Virg.) 574. 
In New York the bond can not be sued, until proceedings for an account 
have been had against the guardian, in Chancery, Salisbury v. Van Hoesen, 3 
Hill, 77 ; contra in Tennessee, The Justices, &c. v. Willis, 3 Yerg. 461 ; 
Foster v. Mazay, 6 Id» 224. In Maine, where the only breach of the bond 
was, a neglect to return an inventory of the ward's estate, within a proper 
time* and the estate was not subject to the payment of debts, nominal dama- 
ges only are allowed. Fuller v. Wing, 17 Maine, 222 ; but a plea that no dam- 
age had happened to the ward from the breach would be ill. Common- 
wealth y. Preston, 5 Monroe, (Ky.) 584. The liability of the surety is not 
limited to the property owned by the ward when the bond was taken, but ex- 
tends to all property subsequently acquired. Gray v. Brown, 1 Richardson, (S. 
C.) 351 ; but a surety^ is not liable, in Massachusetts, for a breach of the 
guardian's daty, in respect to a sale of the ward's real estate pursuant to a 
license, under the statute of 1783, ch. 32 ; Lyman v. Conkey, 1 Mete. 317. 
The guardian's bond, must be taken in open court, and not in the clerk's of- 
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In Chancery, an infant may by his " proehein amy^^ call his 
guardian to an account, even during minority ;(n)(8) and that 
court will permit a stranger to come in, and complain of the 
guardian and abuse of the infant's estate.(o) 

A receiver, to the guardian of an infant, whose account has 
been allowed by the guardian, shall not be obliged to account 
over again to the infant when he comes of age.(p) A liberal al- 
lowance will be made for maintenance, where the guardian or 
father is distressed ;(9) but where the parent is rich, main- 
tenance *will not be allowed, though directed by testator's *177 
will.(,) 

<n) 2 Vem. 342. 1 P. Wms. 119. 

(o) 2 Vee. 484. Earl of Pomfret v. Lord Windsor. The guardian can- 
not retain any thing out of the infant's estate as a reward for his trouble, 
(2 Ves. 547. Hilton v. Hilton, and Pierce v. Waring, there cited :) nor be- 
fore marriage release to bis wife's guardian, lest it be the price of consent to 
a match, 1 P. Wms. 118. Duke of Hamilton v. Lord Mohun. 

(p) Prec. Chan. 635. 

(q) 1 Ves. 160. Roach v. Gervan, 1 Br. Ch. Ca. 387. Hugea v. 
Huges, in Reeves v. Brymer, maintenance was allowed for time past, 6 
Ves. 425, 4^. 

iice, it being a jadicial and not a ministerial act, Page y. Taylor, 2 Munf. 
(Virg.) 492 ; and in North Carolina, shoald be made to the justices present 
in court, granting the guardianship, Justices, &c. v. Wilson, 2 Dev. 6 ; and a 
bond to A. B. and the rest of the justices, is not in pursuance of the act of 
1762, in that state, and can be supported only at common law. Justices, Sic, 
y. Dozier, 3 Dev. (N. C.) 287 ; 4 Id. 332 ; and a bond payable *« to the justi. 
ces of Caswell County Court" is void at common law, and by statute, Justi- 
ces, &c. v. Buchanan, 2 Murph. (N. C.) 40. In Alabama, the action must 
be brought in the name of the Judge of the County Court, Davis v. Dickson, 
2 Stewart, 370 ; in Kentucky, the assignee of a decree in favor of a ward, 
against the administrator of his guardian, may sustain a suit as relator on the 
administrator's bond, The Commonwealth v. Barston, 3 B. Monroe, 293. 

(8) By the practice in Chancery, the infant is allowed one year, aAer 
arriving at majority, in which to investigate the guardian's accounts, and 
the guardian is not entitled to an absolute discharge, until the expiration 
of such time, Matter of Van Home, 7 Paige, 46 ; and the guardian is lia- 
ble to account at all times. In re Burke^ 1 Ball <fc Beatty, 74. In some 
states this is regulated by statute, compelling an account once in two 
years ; but a settlement in the orphan's court, in Maryland, is not conclu- 
sive in a court of Equity, Crapster v. Griffith, 2 Bland. 5. 

(9) On this subject, see Chaplin v. Moore, 7 Monroe, (Ky.) 173 ; My- 
ers v. Myers, 2 McCord, Ch. R. 255^ Myers v. Wade, 6 Rand. (Virg.) 
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10. It appears from the foregoing pages, — ^That the father and 
mother, while living, are guardians by nature to the eldest son 
and heir, which guardianship continues till twenty-one. That 
the father and mother, while living, guardians by nurture to the 
remainder of their children ; and that this guardianship deter- 
mines at fourteen in males and females. (These two species of 
guardianship respect only the person and education of the in- 
fant) — ^That the father may, by will or deed, appoint a guardian 
to act after his death. But, in defect of a testamentary guar- 
dian, if the in£uit be heir to any property holden in socage ten- 
ure, and under fourteen, he shall have guardian in socage^ his 
nearest of kin, to whom the land cannot descend. Where he 
has no property that attracts such guardianship by tenure, or is 
above fourteen, (when such guardianship ceases) he shall choose 
a guardian for himself. 

If he is incompetent to make such choice, or omits to do so, the 
appointment lies in the Chancellor ; and in case of an action, 
any of the courts may appoint a guardian " <id litem.^ 

By the custom of London the guardianship of orphans belongs 
to the City. 
178* 11. •To marry a ward of Chancery, without the consent 
of the court, is a contempt of the highest nature, (r) for 
which the parties concerned are liable to be committed, and in- 
dicted.(l) But in order to render persons liable to a contempt, it 
must appear that they were originally concerned in contriving 
the marriage, and that they were apprized of the party's being 

(r) 3 P. Wms. 116. Mr. Herbert's case. Though the court ordered 
4LB information to be brought agcunst a guardian, who married his ward 
(nine years old) to his son who had no estate ; yet the infant not being a 
ward of the court, it was not held a contempt 2 P. Wms. 561. Goodail y. 
Harris. 

444; Cadworth v. Thompson, 3 Dess. (S. C.) 256; Matter of Christie, 9 
Sim. 643 ; Heywood v. Cuthbert, 4 Dess. (S. C.) 445 ; Matter of David- 
son, 6 Paige, 136. 

(1) Where the husband married a ward in Chancery, without consent of 
the court, or of her legal guardian, the court may for such contempt, re- 
strain the husband and his creditors from intermeddling with her estate, 
until a proper settlement is made for her support, Van Duzer y. Van Du- 
zer, 6 Paige, 366 ; and the clandestine removal of a ward of court, frOm 
the custody of the court, is in its nature, a criminal contempt, Wellesley's 
Case, 2 Russ. db My. 365. 
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a ward, (s) Though in Mr. Herbert's case (t) it was held, that 
every one was bound at his peril to notice the act of the court 
in committing the wardship. Howeyer, the clergyman unless 
concerned in the contriyance, is not guilty of a contempt ; and 
only punishable by the ecclesiastical law for marrying with a 
yoid license, or out of the parish in which the man or woman 
resides, {u) 

A marriage in fact is sufficient to ground the'contempt, though 
the validity of the marriage be questionable ; (or) and it is 
a contempt *to marry a ward of the court, though the in- *179 
£amt's father be living ;(y) for the court will restrain the 
father from removing his child, or doing any act towards remov- 
ing it out of the jurisdiction ]{z) nor is even an affidavit neces- 
sary to obtain an order for such restraint. 

Before a contempt for marrying a ward of the court can be 
cleared away, there must be a reference to the master for a pro- 
per settlement, (a) 

A settlement of the ward's personal property to the husband 
for life, then to the wife for life, then to the children as the sur- 
viver should appoint, was varied, so as to vest a moiety in the 
children, on the wife's death in her husband's lifetime. (6)(2) 
And under flagrant circumstances, where the husband obtained 

(s) 2 Atk. 157. More v. More. 

(t) So in 16 Ves. 269, Nicholson v. Squire; and the parties cannot be 
heard in their defence, but only upon petition. 

(tt) 16 Ves. 259. 

(x) 6 Ves. 572 ; Salies v. Savignon. But in this case both parties helng 
foreigners, the property abroad, and the marriage solemnized in Scotland 
the day the bill was filed, the court did not commit the husband, but order- 
ed him to attend to make proposals. 

(y) Ambl. 381. Butler v. Freeman. 

(z) 10 Ves. 52. Demanneville v. Demanneville, Hargr. Cp. Lit 89. a. 
note 70. 2 Fonbl. Tr. Eq. 224, note a. And will refuee the possession of 
the child to its mother, if she has withdrawn herself from her husband. 
Ibid. 

(a) 1 Ves. jun. 154. Stephens ▼. Savage. (6) Ibid. 

(2) Where a husband married a ward, without the consent of the court 
the ward's interest and that alone, is to be consulted, in framing the settle- 
ment ; unless the subordinate puxpose of protection against the husband, 
can! be accomplished, without prejudice to the ward, Berkett v. Hibbert, 
3 My; ^ Keen, 227. 
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a license upon a false oath that the ward was of age, the Lord 
Chancellor would not approve a proposal giving him further in- 
terest than in case of his surviving, and there being no children; 
and not then except by appointment in the wife's will. No costs 

to the husband, (c) 
180* But the making a settlement does not necessarily clear the 

contempt; for, upon the marriage of a female ward, in 
Guernsey, all parties were ordered to attend : the husband was 
committed and restrained from receiving her visits ; the wife 
quitted her residence with a friend of the husband, under an in- 
timation that she would be compelled to do so ; and when the 
husband, some time after, was permitted to proposfe a settlement, 
the Lord Chancellor refused to discharge him, on his undertaking 
to execute the settlement. (rf)(3) 

(c) 7 Vea. 449. Millett v. Rowse. 
(rf) 8 Ves. 74. Bathuret v. Murray. 

(3) See Hodgens v. Hod gens, Lloyd & Goolds' R. 533, 136 j S. C. 
Idem, L. <fc G. Temp. Sag. 299. In Hobson v. Farraby, 2 Coll. Ch. R. 
412, it was held that, where a settlement had been agreed upon, to the sat- 
ififaction of the court, it was not competent for the parties to defeat the set- 
tlement, by postponing the marriage, until the ward arrived at age, and 
making a new settlement. 
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CHAPTER I. 

1. Of the general Disability incident to Coverture. 2. Of 
the Liability incurred by the Husband. 3. Chrounds of the 
Wif€?s Exemption. 

Married women are by the law of England, subject, in mat- 
ters of contract, to a greater disability even than infants ;(a) fiir 
the contracts of an infant are, as hath been shewn, for the most 
part only voidable, while those of married women are, with (evt 
exceptions, absolutely void. 

But the disabilities incident to these two conditions, arise on 
grounds distinctly different from each other. 

*The disabilities attached to infancy are designed as a *182 
protection, for the inexperienced, against the fraudulent ; 
those incident to coverture, are the simple consequence of that 
sole authority which the law has recognized in the husband, 
suliject to judicial interference whenever he transgresses its prop* 
er limits. 

In that variety of wills with which human nature is ordinari- 
ly constituted, it is absolutely necessary for the preservation of 

(a) They are for the most part considered diBfemmessoley in those instant 
ces where they exercise powers which could not be vested in an infant 
With submission, therefore, the position in the text is deemed correct ; 
though the converse of it is laid down, in some modem publications, and 
one or two old dicta. 
20 
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{Jeace, tbat where two or more persons are destined to pass their 
li^es together, one should he endued with such a pre-eminence 
as may prevent or terminate all contestation. 

And why is this pre-eminence exclusively vested in man? — 
Simply, because he is the stronger. In his hands the power al- 
lotted him at once supports itself without external interference ; 
give but the legal authority to the wife, and every moment would 
produce a revolt on the part of the husband, only to be quelled 
by asmstaaee from without. 

Nor is this the only reason : it is always probable that the man, 
by his education and manner of life, has acquired more experi- 
ence, more aptitude for bnsiuess, and a greater depth of judg- 
ment than the woman. 

In both these respects there are sometimes exceptions ; but the 
ordinary course of things must be kept in view by the law. 

They who, from some ill-defined notion of justice or 
183* generosity, would extend to 'women an absolute equality, 
only hold out to them a dangerous snare. 

Let the law by conferring equality on wives, once release 
them from that necessity of pleasing which is at present impos- 
ed upon them ; and it would in fact, instead of strengthening, 
only subvert the empire they now enjoy. Man forgets his self- 
love while secure of his prerogative, and derives enjoyment even 
from concession : jsubstitute for the relation in which he now 
stands, a jealousy of rival power, and the continually wounded 
pride of the stronger party would soon jwuse up in him a dan- 
gerous antagonist for the weaker ; be would regard rather what 
he had lost than what he had retained ^ and would turn all his 
efforts to the forcible establishment of that prerogative which is 
now subdued by the dominion of female influence. (6) 

(b) It IS hoped that the preceding consideration of the true grounds of 
marital authority, may not be deemed altogether useless or misplaced ; as 
it is only by an accurate conception of the reason of the law, that we can 
ever argue consistently on the law itself! — Mr. Fonblanque, in his note to 
Eq. Tr. 9, considers the disabilities imposed on married women to rest on 
this — <' That if they were allowed to bind their husbands, they might, by 
the abuse of such a power, involve their husbands and families in ruin." 

It might be so while the hxisband also possesses unlimited power of 
chfirging'hia own estate, which could never be large enough to satisfy the 
demands of <ioo, if by chance they disagreed. This hypothesis, therefore, 
only shows the policy of vesting a sole au^ority in one ; but it does not 
explain why that one should be the man. 
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•However, as It cannot be the object of fiOUnd legisla- 
lion to reduce to a state of passive slavery that sex which, 
from its weakness and softness, stands most in need of legal pro- 
tection ; this necessary prerogative on the part of the man is con- 
fined within the limits, for the transgression of which redress 
may always be obtained. 

Sir Thomas Smith says, (in his book bf the Commonwealth 
of England, (c) " The naturalist and ifirst conjunction of two 
towards the making a further society of continuance, is of the 
husband and wife, each having care of the family ; the man to 
get, to travel abroad, and to defend ; the wife to save^ to stay at 
home, and to distribute that which is gotten, for the nurture of 
the children and family: which tomaintaiUi God bath given the 
man greater wit, better strength, better courage, to compel the 
woman to obey, by reason or force ; and to the woman, beauty, 
fair countenance, and sweet words, to make the man obey her 
again for love. Thus each obeyeth and commandeth the oth- 
er; and they two together rule the houso; so long as they re- 
main in one.'' 

A necessary branch of that axitbority wbkh the law hafi re^ 
cognized in the husband, is the uncontrolled disposition 
of all property(d) 'mutually belonging to himself and wife ; *188 
and immediately consequent on this, are the liabilities 
which he incurs on her account. 

By clearly stating the extent of these liabilities, and this au- 
thority, we shall be enabled the more readily to comprehend the 
nature of the disability incident to a state of coverture, 

2. The husband's liability may be considered under four heads ; 
— Ist During cohabitation. 2d. Where he has driven his wife 
from him, has deserted her, or by ill usage compelled her to quit 
' him ; or she separates against his consent, but without criminal- 
ity. 3d. Where they have separated by mutual agreement 4th. 
Where the wife elopes, or is turned out for adultery, or after sep- 
aration lives with the adulterer. 

Immediately on his marriage, and during the coverture, the 

(c) Booki.e. 11. 

(of) Bzcepting fi^eholds, which come to the wife in her own right; in 
the disposition of which she mutt be a consenting party, seeposT. chap. 
II., IH. 
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husband is liable to all debts contracted by his wife ^^dum 
«o{a|"(«)(l) 'whaterer their amount may be, although she 

(e) A second hosband is liable for the debts contracted by his wife while 
living separate (and with a separate maintenance) from her former hus- 
band, 1 T. R. 5. If there be judgment agajuBifemme so2e, who marries, and 
dies before execution, the husband is not liable. (3 Mod. 181.) But if judg- 
ment IS had against baron and femme^ on wife's bond entered into before 
marriage, and the wife dies before execution, the husband is liable. (1 Sid« 
337.) So if judgment be had in a ScL Fa, against baron and femme on a 
judgment against /mim^ while $ole^ and the femme die before execution, an- 
other Scu Fa. may go against the husband for execution. (Carth. 30. 
Obrian v. Ram, 3 Mod. 186.) But where goods were bought by a single 
woman, who married and died without paying for them, the husband hav- 
ing received them was held liable in equity. (1 Cha. Ca. 205.) However 
it was allowed, that the widower of a married woman trader might, though 
he retained^goods furnished her and never paid for, plead that he is nei* 
ther executor nor administrator to his wife, and therefore not liable to her 
debts, and that all her goods belong to him by law. ( Ch. Ca. 295. £q. Gas. 
Abr. 60.) Aad a court of equity cannot make the husband liable in respect 
to the fortune he may have had with his wife. (IP. Wms. 461 . 3 P. Wms. 
410.) In equity, the creditors of the first husband may, where his wife 
was administratrix, follow the assets in the hands of the second husband, 
although the wife be dead; fChan. Ca. 80. 1 Yern. 309. 2 Yem. 61. 118. 1 
Eq. Ca. A^r. 60, 61.) and at law, during her life. (Cro. Gar. 603. 1 Roll. 
Abr. 351.) But he is only liable for waste committed during coverture. (2 
Yern. 118. Sanderson v. Grouch.) 

(1) Although he was an infant, at the time of marriage, and coipmenee- 
ment of the suit. Parish v. Stroud, Barnes' Notes 95 ; Reeve's Dom. Rel. 
234 s Roach v. Quick, 9 Wend. 238 ; Butter v. Breck, 7 Mete. 164. But the 
husband is in no case responsible for those debts of the wife for which she 
was not legally liable at the time of marriage, Clancy on Married Women, 
13 ; Cowley v. Robertson, 3 Camp. 438 ; Caldwell v. Drake, 4 J. J. Marsh. 
(Ky.) 246. In like manner the husband is liable during coverture, for the 
wife's torts, breaches of trust, and frauds dum'aola, Reeve's Dom. Rel. 71 ; 
Hawk V. Harman, 5 Binney, 43 ; Palmer v. Wakefield, 3 Beavan, 227 ; Knox 
V. Pickett, 4 De88.;(S. C.) 92 ; Bac Abr. Baron and Fsmme^ (L.) To make 
him liable for her torts however, she must be bis wife dejure, Overbolt v. 
Ellswell, 1 Ashmead, 200 ; while he has been held responsible for her dd>t$y 
dum $ola, if she is wife only defaciOt Norwood v. Stevenson, Andr. 227 ; ci- 
ted in 4 Camp. 216, Day's Ed., note ; Tracy v. McArlton, 7 Dowl. P. C. 532 ; 
as he would be for ber debts during cqveture, if the relation of husband and 
wife was only defadOt Robinson v. Nahon, 1 Camp. 245 ; Munro v. De Chem- 
ant, 4 Id. 215 ; Watson y. Threlkeld, 2 Esp. 637 ; Blades v. Free, 17 E. C. 
L. R. 351 (9 B. & C. 167 , but see Clancy on Husband and Wife, ^ and the 
general reasoning of the court in Overbolt v. Ellswell, above cited, as con- 
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did not bring him a portion of one shilling ;(/) but if such 
debts are not recovered during the coverture, the husband, as 
such, is not chargeable, let the fortune he received with his wife 
be ever so great. (/) (2) 

However, if he be sued as her administrator, personals, (as 
choses in action) which after coverture come to him as such ad- 
ministrator, as assets ;(/)(3) and to their amount only he 
is liable,(/) unless they were expressly secured ♦to him •IST 

(/) 3 P. Wms. 409. Heard v. Stamford, Ca. Temp. Talb. 173. S. C. 
But if a man marry a widow, lie is not bound to maintain her children, 4 
T. R. 118. 4 East, 76. unless he holds them out to the world as part of his 
own family, 3 Esp. N. P. C. 1. 

trary to the doctrine of Norwood v. Stevenson. All actions for the wife's 
debts dum sola^ must be against husband and wife, Robinson v. Hardy, 1 Keb. 
261 ; Drue v. Thorn, Alley n, 72 ; Angel v. Felton, 8 J. R. 149; Mitchson ▼. 
Heuson, 7 T. R. 348 ; Gage v. Reed, 15 J. R. 403, and judgment against the 
husband alone will be reversed on error, Gray v. Thacker, 4 Ala. 136. The 
declaration must state the relation of husband and wife, in order to admit ev- 
idence of a promise by the husband to pay the demand. The People v. Onet« 
da Com. Pleas, 31 Wend. 20; and should specify whether the promises on 
which it relies, were made before, or after marriage, Francis v. White, 39 E. 
C. L. R. 026 (1 M. &, G. 731,) but no joint promise by husband and wife 
should be alleged, or the judgment will be erroneous, for her promise is void, 
Morris v. Norfolk, 1 Taunton, 212 ; Edwards v. Davis, 16 J. R. 281. If the 
action had been commenced, and judgment had against the wife alone, and 
she married before execution issued, or while the suit was pending, her has^ 
band ought not to be joined in the execution, Doyley v. White, Cro. Jam. 
323 ; Bull. Ch. P. 23 ; Benyon v. Jones, 15 M. ± W. 665 ; and see Haines 
V. Corliss, 4 Mass. 659 ; Commonwealth v. Phillipsburgh, 10 Id. 78. In any 
action against husband and wife for her debt dum sola^ the suit abates, if she 
^ie before the declaration is filed, WilUams v. Kent, 15 Wend. 360, and if 
the cause come to trial, her admissions of the debt, made after marriage are 
not admissable to charge him, Ross v. Winners, 1 Halst. (N.J.J 366 ; Shep- 
hard v. Starkie, 3 Munf. (Virg.) 29 ; Brown v. Lasselle, 6 Black (Ind.) 147 ; 
and the same rule is applied, when the husband ai|y^ wife sue for a debt due 
her while wZe, Kelly ▼. Small, 2 Esp. 716 ; but in Humphreys v. Boyce, 1 
Mood. A Rob. 140, Lord Tenterden, expressed the opinion that the wife's 
admissions during coverture, would be admissible, after her death, to charge 
her husband who was sued as her administrator. 

(2) See Buckner v. Smyth, 4 Dess. (S. C.) 371 ; Randolph v. Simpson, 2 
Halst fN. J.) 846; Neutz v. Renter, 1 Watts, (Penn.) 229; Chaplin v. 
Moore, 7 Monroe, (Ky.) 179 ; Howes v. Bigelow, 13 Mass. 384 ; Wither- 
spoon V. Dubore, 1 Bailey, Eq. (S. 0.) 166. 

(3) As to his liability for the devastavU of his wife, an executrix, and his 
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by settlement made on adequate consideration.(^) And if the 
wife survive the husband, an action may be maintained against 
her for the recovery of debts contracted by her ^^dum solaJ\h){A) 
1st The husband is liable for all contracts made during co- 
habitation, by the wife, for necessaries ^t) suitable to his degree 
and estate ; and the misconduct, or even adultery(A:) of the wife, 
in that situation, does not discharge him from this liability ; 
from the very circumstance of cohabitation, and from the goods 
being consumed in his house, (but not from any power original- 
ly in the wife to charge the husbandXO(^) ^^^ ^^^ implies the 

(g) 9Ve8.87. 

(A) 1 Camp. N. P. C. 189. Woodman v. Chapmaa. Per, Lord EUenbo- 
rough, C. J. 

(t) 1 Roil. Abr. 351. 1 Lev. 4, 5. 1 Saik. 116, 118, 119. 1 Keb. 69. 80. 
87. 1 Bac. Abr. Bar. and Femme, H. 488. 1 Sid. 121. 126, 127. 

(k) 1 Saik. 119. 6 Mod. 172. 1 B. and P. 226. 

(I) Per Holt. C. J. 2 Ld. Raym. 1006. 

right to assets, see Adan v. Shaw, 1 Sch. &^ Lef. 263 ; Inre, Mc Williams, 
Id. 172 ; Carroll v. Connett, 2 J. J. Marsh. (Ky.) 199 ; Graves v. Downey, 3 
Monroe, (Ky.) 355; Moon v. Henderson, 4 Dess. (S. C.)459; Gratz v. 
Phillips, 1 Pennsylvania R. 333 ; Phillips v. Richardson, 4 J. J. Marsh. (Ky.) 
215 ; Chaplin y. Simmons, 7 Monroe, (Id.) 339 ; Knox v. Picket, 4 Dess. 
(S. C.) 92 ; 3 J. J. Marsh. 632; 5 Monroe, 20 ; hut the husband administer- 
ing upon his deceased wife's estate, is not accountable to her heirs for the as- 
sets, although he has a balance in his hands. Clay v. Irvine, 4 Watts & Serg. 
(Penn.) 232 ; but he is not liable after her death, for her devastavit before 
marriage, MafSt v. Commonwealth, 5 Barr, (Penn.) 359, nor is he if the de' 
vasiavit was committed after marriage, unless he acted, and was benefitted by 
it, Elliott V. Lewis, 3 £dw. Ch. R 40. 

(4) But not, if the husband, during coverture, obtained a certificate in bank- 
xnptcy ; for this discharges the wife's debts, as well as his own. Miles v. 
WUliams, 1 Pr. Wms. 249 Lockwood v. Salter, 27 E. C. L. R. 62 (5 B. & 
Ad. 303} ; but the bankruptcy of the husband, does not take away the right 
of the wife's creditors dum solOf to look for payment, to her property, which 
bas been fraudulently conveyed away ; nor will his discharge in bankruptcy 
destroy the creditor's right to enforce the debt against the property of the 
wife, Hamlin v. Bridge, 24 Maine, 145. 

f 5) The power of the wife to bind the husband on any of her contracts, is 
based on the sole ground of agency ; for the wife, tu such^ has no original 
and inherent power to make any contract, even for necessaries, binding on the 
husband, Benjamin v. Benjamin, 15 Conn. 347 ; and unless the contract was 
originally made with his assent, express or implied, (i. e. implied in law or 
from certain facts,) or was subsequently adopted by him, he is not liable, 
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husband's assent to such contracts of his wife ; the wife's 
necessity and the husband's degree *and' circumstances, arc, 
where disputed, to be determined by a jury.(w) 

(m) Per Hale, C. B. in Manby ▼. Scot, 1 Bac. Abr. 488. 1 Sid. 121. 136. 
A tradesman recovered for silver fringes to a petticoat and sidesaddle (val- 
ue 9iL) furnished to.the wife of a sergeant-at-law, in four months, Skin. 
849. 



Lane v. Ironmonger, 13 M. &, W. 368 ; Freestone y. Butcher, 38 E. C. L. R. 
260 (9 C. d; P. 643.) So long as cohabitation continues, the husband's as- 
sent, is presumed by law, to his wife's contract for necessaries, from the very 
fact of cohabitation, Bthrington v. Parrott, Salk. 118, Lord Holt ; McCutchen v. 
McGahay, 11 J. R. 281. Cohabitation is so strong evidence of assent, 
as to have been held sufficient to make him liable for necetsaneg fomiabed 
her, although the parties were not legally married, and the tradesman knew 
it, Watson v. Trelkeld, 2 Esp. 627 ; Robinson v. Nahon. 1 Camp. 245 ; Blades v. 
Free, 17 E. C. L. R. 351. (9 B.&. C. 167.) Cohabitation however is not canelu- 
noe evidence of an authority to purchase even necessaries, and it may be- rebut- 
ted ; as, by showing either that the husband supplied her himself, or by his 
agents, or that he gave her ready money, to make tho purchases. Manly v. 
Scott, 1 Sid. 109, Resolution III ; 2 Smith's Lead. Cas. (3d Ed.) pi 364 ; and 
the burden wonid be on the husband to show that he was not liable, Clifibrd 
V. Laton, 14 E. C. L. R. 188, (3 C. & P. 15.) The position therefore, in Sto- 
ry on Contracts, 1st Ed. sec. 72, that ^ while the husband and wife live to- ' 
gether, and the goods supplied to the wife are ^* necessaries," both in quanti- 
ty and quality, the law raises an uncontrollable presumption of assent on the 
part of the husband, to the contract, and renders him liable therefor," if it 
means, that the husband can never avoid paying for articles furnished his wife» 
merely because they were necessaries, suitable to his and her estate and de- 
gree, and because they cohabited together, does not seem supported by the 
authorities ; for in Ethrington v. Parrott, 1 Salk. 118, Lord Holtsays,** while 
they cohabit, the husband shall answer all contracts of hers for necessaries ; 
for his assent shall be presumed to all necessary contracts, upon the account 
of cohabiting, unless ihe contrary appear^** and as notice had in that case been 
given to the particular tradesman not to trust her, he held the presumption re- 
butted. And in Holt v. Brien, 6 E. C. L. R. 418, (4 B. db Al. 25%) the par- 
ties were not separated, and the goods were necessaries, yet Ilolroyd J. says, 
^ If a husband supplies his wife with monev sufficient for the purchase of ne- 
cessaries, he is not liable for any debt contracted by her for necessaries, to a 
party who has notice of this allowance ;" and in McCutchen v. McGahay, 11 
J. R. 281, Piatt L in efiect, says, ** cohabitation is evidence of the husband's 
assent to contracts, made by his wife for necessaries, but it may be repeUed by 
express notice of previous dissent, or notice not to trust her." It is no doubt 
true that during cohabitation, the husband is bound to provide for the wife, in 
some way, and with suitable support, and if he does not, he is legally liable for ne- 
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But cohabitation, and even consumption of the articles fur- 
nished, in the husband's house,(n) are only presumptive evidence 
of his assent (o) which may be rebutted by contrary evi- 
dence. (6) 

(n) 1 Sid. 121. 126. 

(o) Id a special verdict this aseent ought to be found, ibid. If a man 
cohabits with a woman to whom he is not married, and permits her to as- 
sume his name, and appear to the world as his wife, he becomes liable, al- 

cessaries furnished to her by tradesmen. Lord Abioger, in Atkins v. Curwood, 
cited below, even against bis orders, and although she had commitled adultery, 
cohabitatton still continutTtg ; and if he amii to furnish her with necessaries, he 
makes her impliedly his agent to purchase thero, Best Ch. J. in Seaton v. Ben- 
edict, 15 E. C. L. R. 355 (5 Bing. 28. ;) but this is altogether a different pro- 
position than to affirm that he is ^ uncontrollably " bound to pay for whatever 
she takes up, and on her contracts, merely because they were eohabitingf and (he 
articles were necessary and bu it able in "quantity and quality.'' Cohabitation 
however, is very strong presumptive evidence of authority to purchase neces- 
earies, but not to purchase other articles not suitable to his estate and degree 
or the station, which he permits his wife to assume ; and without some other 
evidence of the husband's assent, than mere cohabitiUionf no action can be 
maintained, Montague v. Benedict, 10 £. C. L. R. 205, (SB. &G.681;) 
Seaton v. Benedict, 15 Id. 355 ^5 Bing. 28;) Montague v. Espinasse, 11 Id. 
416 (1 C. & P. 366;) Id. 454 (Id. 502;) Spreadbury v. Chapman, 34 Id. 434 
(8 C. & P. 371 ;) Atkins v. Curwood, 32 Id. 721 (7 C. & P. 756.) Slight 
circumstances have hoivever in some cases been held sufficient to charge him 
for articles not suitable to her real degree, as, if he knowingly permit her to as- 
sume an appearance beyond that degree, Waithman v. Wakefield, 1 Camp. 
120 ; but the mere fact, that he had seen the articles, will not charge him, he 
having disapproved of their purchase, Atkins v. Curwood, above cited. If the 
tradesman originally gave the credit to the wife, although cohabitation contin- 
ued the husband is not chargeable, whether the articles were or were not ne- 
cessaries, Bently v. Griffin, 1 E. C. L. R. 131 (5 Taunton, 356 ;) Metcalfe v. 
Shaw. 3 Camp. 22 ; Stammers v. Macomb, 2 Wend. 454 ; Moses v. Foigar- 
tie,. 2 Hill, (S. C.) 335. We have here examined the husbands liability, 
and the presumptions of law, during cohabitation. As to his liability after co- 
habitation has terminated, and the parties are living apart, by mutual consent, 
either with, or without a deed of separation, or any allowance to the wife, see 
postt p. 192, n. And in like manner when a husband well able to support his 
wife, who was insane, neglected to protect and provide for her, and she wan- 
dered into an adjoining town, where she received support, the husband was 
held liable for the expense thus incurred, Alna v. Plummer, 4 Greonl. 258. 
Although the husband is ntmcompoh and residing separately from his wife, in 
the alms house, he is still liable for necessaries furnished her, Shaw v. 
Thompson. 16 P. M. 198. 
(6) AnUt last note. 
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If therefore, during cohabitation, it be proved that the hus- 
band especially warned this or that tradesman, not to furnish his 
wife, he shall, as to the demand of such, rest discharged ;( p) 
for he might have entertained reasonable ^objection to them *189 
in particular ; and during cohabitation the law will intend 
diat he somewhere provided his wife with necessaries or the 
credit to procure them, which, if he omit to do, she has her rem- 
edy in the spiritual court. (7) 

And warning given to a tradesman's servant, is a sufficient 
warning to the master, (r) 

But the husband is not liable at law for money borrowed by 
his wife, (7) even though that money be applied to the pmrchase 
of necessaries, {s) or to the redemption of her clothes that have 
been pawned ; (/) neither is he liable if she takes up goods, and, 
before they are made into clothes, pawns them; (secusit 
made up and worn, and then pawned ;) (w) 'nor where the *190 
contract is otherwise illegal. As where the keeper of a 
sponging-house within the rules of the Bench, supplied with 
necessaries a femme covert convicted of conspiracy (to charge 
her husband with subordination of perjury) and committed in 
execution for a year. The Chief Justice ruled that an ac- 
tion would not lie against the husband ; for the wife's being in 
the sponging-house was illegal, she not being such a prisoner as 
was entitled to the benefit of the rules, {x) 

(p) I Salk. 118. Ethrington v. Parrott, 2 Ld. Raym. 1006. Boulton v. 
Preadce, S tr. 1214. Where excessive quantities of apparel were delivered 
to a woman on her personal credit, and the payment attempted to be se- 
cured by her promissory note ; the goods having been furnished without 
the husbands privity, he was not held liable, 3 Camp. 22. Metcalfe v Shaw. 

(q) Per Holt C. J. 2 Ld. Raym. 1006. (r) 1 Salk. 118. pi. 10. 

($) 1 Salk. 397. However in equity the creditor will be allowed to stand 
in the place ol^the tradesmen, and to have satisfaction as far as they could 
had they been plaintiffs. Prec. in Chan. 502. Harris v. Lee. 1 P. Wms. 463. 

(0 2 Show. 283. (u) 1 Salk. 118. pi. 10. 

(x) Fowles V. Sir John Dyneiey, 2 Str. 1122. in Lev. 16. it is ruled that 
the husband is not liable for diet and lodging furnished his wife in a pris- 
on, unless he assented to it. 

(7) Unless his request be averred and proved, Stone v. McNair, 2 £. C. 
L. R. 166, (7 Taunton, 432;) Stevenson v. Hardy, 3 Wils. 388; Walker 
V. Simpson, 7 Watts db Serg. (Penn.)' 83 ; but in equity, the lendor stands 
in place of the tradetsman. Id. 
21 
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If after an elopement tfre wife retivn, the huBband is reconciU 
ed, and receives her again, he becomes li&Me to the contracts 
entered into by his wife after the reconciliation, precisely to the 

same extent that he was liable before her elopement (yX^) 
191* *2d« Where the husband deserts (z) his wife, tmns her 

away without any reasonable gromid, (a) or compels lier 
by ill usage to quit him, his liability is the same as that to which 
he is subject during cohabitation, (9) with this special addition, 

(y) 1 Salk. 119. 4 Esp. N. P. C 42, in 6 Mod. 172. Robinson ▼. Gosnold, 
Holt, J. says, if he lie with her but a night he becomes liable for the debts 
she contracted during her absence. See also 4 Bam. and Aid. 252. 

{z) 2 Str. 1214. Where a wife died in her husband's absence, her 
iktber recovered against him for her funeral expenses, 1 H. BL 90. 

(a) Ld. Raym. 444. 4 Burr. 2177. 



(8) See Cunningham v. Irwin, 7 Serg. db Rawte, (Penn.) 247 ; Hender- 
son V. Stringer, 2 Dana, (Ky.) 291 ; and an offer to return, will, if she ha» 
not been guilty of adultery, also revive the husband's liability, McGahay 
V. Williams, 12 J. R.293; McCutchen v.McQahay, 11 Id. 281 -, and if she 
has been guilty of adultery, an actual return and reconciliation, will have 
the same effect, Harris v. Morris, 4 Esp. 41. 

(9) Raulins v. Vandyke, 3 Esp. 251 ; Hodges v. Hodges. 1 Esp. 441 ; Aldis 
V. Chapman, Sel?. N. P. (8th Ed.) 272 ; McCatchen v. McGahay, 11 J. R. 
281 ; Houliston v. Smith, 11 E. C. L. R. 64, (3 Bing. 127 ;) Horwood v. Heller, 
3 Taunton, 421, (This case is correct in its principle, but not in its applica- 
tion to the facts ;) Howad v. Whetstone, 10 Ohio, 365 ; and it must be shown 
either that his conduct rendered it improper for her to live with him, or that he 
knew where she was residing and did not o^r to take her back, except on 
condition he had no right to make, Reed v. Moore, 24 E. C. L. R. 277, (5 C. 
& P. 200 ;) and if she was justified in leavings a request on his part that she 
should return, will not determine bis liability for necessaries, supplied to her 
daring the separation, Emery v. Emery, 1 Younge dt Jervis, 501 ; If he turns 
her out of doors, the law makes her his agent to order such things, as are rea- 
sonable and necessary for herself; Emmett v. Norton, 34 E. C. L. R. 503, 
(8 C. & P. 506 ;) and so, where a man deserted his family, l^bving his wife 
keeping a boarding house, whereby she derived support, and did not return, 
or make any provision for her, he was held liable for her reasonable contracts, 
including the rent of her house made in proper management of the business. 
Rotch V. Miles, 2 Conn. 638. And in like manner where a husband well able 
to support his wife, who was insane, neglected to protect and provide for her^ 
and she wandered into an adjoining town, where she received support, the 
husband was held liable for the expense thus incurred, Alna v. Plummer, 4 
Greenl. 258. Although the huisband is lum compos, and residing separately 
from his wife, in the alms house, he is still liable for necessaries furnished 
her, Shaw v. Thompeon. 16 P. M. 196. 
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that though under such cm^umstances he advertise her^ and cau- 
tion all persons not to trust her, or even give particular notice to 
an individual, (6) still he would be liable for necessaries furnish- 
ed to her^ for the law has said, that where a man turns his wife 
out of doors, he sends with her credit for her reasonable expen- 
ses ; besides, he appears to be a wrong doer, and therefore has 
no right to prohibit anybody. But where, (without actual crim- 
inality on her part, or ill usage proved on his,) the wife leaves 
her husband against his consent, (1) the husband may give a 
particular prohibition to an individual ; and though a gefl^ral 
prohibition not to supply his wife was held void(€) in such case, 
so that the husband might seem h'able notwithstanding it^ 
yet in a later case, {d) *Lord Raymond said the tradesman *192 
trusted the wife at his peril, and that the husband was not 
liable where she eiopes from him, though she does not go away 
with an adulterer, or in an adulterous manner. This was a 
Nisi Prius case, and the wife had lived in a very lewd manner 

(6) Per Lord Kenyon, 4 Esp. N, P. C. 42, Harris v, Morris. % Str. 1214. 
Boulton ▼. Prentice, 1 Esp. N, P. (X 441. 

(c) A^eed by all the judges in Manby v. Scott, 1 Sidf. 127. 
(rf) Child y. Hardaman, 2 Str. 875. 

{!) In such a case the husband can not be made liable for necessaries fur- 
nished her by third persons* Brown v. Patton, 3 Humph. (Tenn.) 135^ although 
8uch third person had no notice of the elopement, McCatchen y. McGahay, 
II J. R. 281 ; Hindley v. Marquis of Westmeath, 13 E. C. L. R. 141, (6 B. 
6l C. 200 ;) Cany v. Patton, 2 Ash mead, 140 ; and wherettr goods are supplied 
to a married woman, not living with her husband, the burden is en the plain* 
tiff to show, that the circumstances of the separation were such as to make 
the husband liable in law, or that the wife had actual authority ; for in the 
absence of cohabitation, the presumption of law, is against his liability even 
for the wife's necessaries, Mainwaring v. Leslie, 12 E. C. L. R. 238, (2 C. &, 
P. 507 ;) Clifford y. Laton, 14 Id, 188, (3 C. & P. 15 p Bird y. Jones, 3 M. 
& R. 121 ; Edwards v. Towels, 44 £. C. L. R. (5 M. & G. 624;) Walker y 
Simpson, 7 Watts &, Serg. (Penn.) 83 ; Ozard v. Damford, Selw, N. P. 2dd ; 
Cany y. Patton, 2 Ashinead, 140; but in Frost y. Willis, 13 Vt R. 202, it is 
said that his assent will in such a case be presumed, for her necessaries ; and 
in Rummy v Eeyes, 7 N. H. R. 571, where the question as to the burden of 
proof is much discussed by the court, it was held that, the husband must show 
that the separation was not through his iiault, and that prima facie, he is liable 
for the wife's necessaries when separated ; see also Ciancjr on Husband and 
Wife, 28. 
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before her elopement, though not after. But in Bonlton v. Pren- 
tice (as reported in Mr. Ford's MS. note, Selw. Ni. Pri. Bar. and 
Pemine, 193,) the court said, without any qualification of the 
position, " If a wife leaves her husband he is not in that case 
answerable for her contract." So that even a particular prohibi- 
tion, in such a case, may seem unnecessary. (2) 

3d. Where the wife lives separate^ and tiie husband agrees to 
make her a jieparate allowance, and pajfs ii ; {e) if it be the 
193* general reputation of the place where the husband 'resides 
' that he and his wife are living apart, the husband is not 
liable even for necessaries, although, the tradesman who furnish- 
ed them had not at the time of the contract been individually in- 
formed of the separation ; (/) where the demand is for necessa- 
ries, however, it is incumbent on the husband to show that the 
tradesman had notice of the maintenance ; {g) but the general 
reputation of the place, if he were aware of it, would probably 
be considered sufficient notice. (3) 

(e) CoYCDaQls foy the trustees of the wife's separate allowance, to in- 
demnify the husband against her debts^are intended as a protection against 
the costs he may incur by being sued for them ; and agi^inst debts prior 
to the separation, Gilb Eq. Rep. 152. Angter v. Angier, 2 Br. Ch. Rep. 
90. Stephens v. Olive. 

(/) I Salk. 116. Ld. Raym. 444. Todd v. Strokes. If the husband pleads 
a separate maintenance, he must aver payment of it, 2 New Rep. 152. 
Nurse v. Craig ; and it cannot be set up as a defence, where the trustee 
appointed has not executed the deed. 3 Esp. 255. 

(g) 3 Esp. N. P. C. 250. Per Lord Eldon, in Rawlyns v. Vandyke, 
where see how far the husband is liable for necessaries furnished his chi!- 
dren living with the mother apart; and he is liable for unnecessary articles, 
i^ being present when they were furnished, he did not enforce the trades- 
man's demand to have them returned, 1 Campb. 120, for he is liable for the 
appearance he allows her to assume, however disproportionate to his real 
eircumstances ; but not for more than necessaries, if the tradesman neglects 
to ascertain the husband's true situation. Ibid. 

(2) Neither express notice, nor general notoriety of the fact of separation, 
is necessary to discharge the husband, even for necessaries, if (he tradesman 
was not accustomed to trust the wife, before separation. Cany v. Patton, 2 
Ashmead, 140. 

(3) It is now well settled, that the only essential requisites to a valid allow- 
anee are, that it be really sufficient for the wife, and be actually paid, and no 
notice to tradesman, or general notoriety is necessary to dischaige the husband, 
whether the articles famished were, or were not necessaries, Mizen v. Pick, 
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*Under these circumstances, it will be presumed that they 
who deal with the wife, trust her on her own credit, (A) and at 

(h) 1 Salk. 116. pL 6. Ld. Paym. 444. 1 Sid. 124. 12 Mod. 245. 6 Mod. 
171. Skin. 348. pi. 18. If the tradesman has notice he will be nonsuited, 
Selw. M. Pru 292. 



8 M. & W. 481 ; Cany v. Patton, 2 Ashmead, 140 ; Baker v. Barney, 8 J. R. 
72 ; Mott V. Comstock, 8 Wend. 644 ; Willson v. Smith, 20 E. C. L. R. 486, 
(1 B. & Ad. 801.) If the seperate maintenance be secured by a deed^ it has 
been held, that it is void unless executed by a trustee on the part of the wife, 
Ewers v. Button, 3 Esp. 255 ; but it seems, no deed is necessary to make 
the separation valid, Emery v. Neighbour, 2 Hoist. (N. J.) 142; Hodgkinson 
Y. Fletcher, 4 Camp. 70 ; but in any case the allowance must be sufficient, 
to the satirfactian ofthejury^ and the mere acquiescence of the wife in the 
sum paid is not sufficient. 4 Camp. 70, Lidlow v. Wilmot, 3 E. C. L. R. 258, 
(2 Starkie, 87 ;) Emmet 7. Norton, 34 Id. 503, (8 C. & P. 506 ;) and if un- 
paid, the wife, although the maintenance be secured by deed, is not put to her 
remedy on (he instrument^ but may bind her husband by contracting^ 
Nnne v. Craig, 5 B. & P. 148 ; and ^ fortiori^ where the allowance is hj parol 
agreement^ or where no actual agreement was made, but only a separation 
took place, Lockwood v. Thomas, 12 J. R. 248 ; Kimball v. Eeyes, 11- Wend. 
33 ; but if a husband make a contract with a third person to maintain the 
wife, and the wife leave such third person voluntarily, and without any just 
cause^ she carries no authority to pledge the credit of her husband for her 
support. Pidgin v. Cram, 8 N. H. R. 350 ; and any individual furnishing nec- 
essaries to her, while supplied by such third person, can not recover for them ; 
especially if the husband had given public notice, not to trust his wife, Kim- 
ball V. Keyes, supra. The actual payment of the allowance, or other previa* 
ion, is absolutely necessary, and a decree for alimony, will not destroy his 
liability, unless the alimony be duly paid. Hunt v. DeBlaqui^re, 15 E. C. L. R. 
535, (5 Bing. 550.) But notwithstanding the husband allow and pay the 
maintenance, it has been held that if he make an express promise to pay the 
debts she has contracted in the mean time, he will be bound by such promise, 
Harrison v. Hall, 1 Mood. & Rob. 185 ; Hombuckle v. Hombury, 3 E. C. L. 
R. 302, (2 Starkie, 177.) These cases are certainly anomalous, and it is 
difficult to conceive how they can be supported, and why the promise was not 
nudum pactum if the allowance paid was really adequate. Although the hus- 
band is not generally liable for necessaries for his wife, when she is living 
apart with an adequate allowance, yet for articles of the peace against him, 
rendered necessary by his own violent conduct, he has been compelled to pay. 
Turner v. Rookes, 37 E. C. L. R. 35, (10 A. & E. 47 ;) but he is not liable 
for money lent the wife, to prosecute him for an assault upon her, Grindell 
V. Godmond, 31 E. C L^ R. 431, (5 A. & E. 755 ;) nor for the counterpart of 
the deed of separation, Ladd v. Lynn, 2 M. & W. 265. 
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their own peril ; (t) it imports them therefore to make strict inqui* 
ry as to the terms of the separation ; (t) for, as we have seen, they 
will probably fail to recover if they sue the husband ; and it is 
now determined that the wife, in such case, cannot be sued 
alone, {k) 

But if the husband, neglecting his agreement, omit to pay the 
alimony, he is liable to the same extent as during the cohabita* 
tion ; (/) (4) and where the husband claims to be discharged from 
liability as to his wife's debts, in respect of her having a separate 
maintenance, it seems that it must be a provision proceeding 

from himself, and not from a third person, (m) (6) 
195* *lf the husband has once entered into a bond to trus- 
tees for separate maintenance of his wife, it appears her adul- 
tery could not be pleaded to an action on such bond, though she 
was guilty and the husband ignorant of it, when he entered in- 
to a bond. (n)(6) 

4th. If the wife elope from her husband, and live in adultery, 
he cannot be charged by her contracts, even for necessaries, (p) 

(i) Ozard v. Darnford, Sittings after M. T. 20 Geo. 3. Per Lord Mans- 
field, 1 Selw. NL Pri. 281. 

(k) Marshall v. Rutton, 8 T. R. 545. Though living in adultery; and 
having a separate maintenance. But see 1 B. and P. 338. Cox v. Kitchin. 

(Z) 2 Bos. and Pull. New Rep. Nurse v. Craig, 148, and indebitatus 
xusumpsit lies against him, ibid. Ozard v. Darnford, 1 Sewl. Ni. Pri, 291. 

(w) 4 Burr. 2177. 

(n) 1 N. R. 121, Field v. Serres. Or guilty afterwards 13 Ves. 439. 

(o) 1 Str. 647. Morris v. Martin, 1 Str. 706. Mainwaring v. Sands. 

(4) Hunt V. De Blaquiere, 15 E. C. L. R. 535, (5 Bing. 550 ;) ante, note 3 ; 
and it is not sufficient payment, to show that the husband executed a deed, 
absolutely transferring to trustees for the wife, certain personal property, to 
be no longer liable to his interference, but he must show that the trustees 
gave effect to the deed, by taking possession, Barrett v. Booty, 4 E. C. L. R, 
125, (8 Taunton, 343.) 

(5) It seems immaterial from what source the provision comes, provided it 
is sufficient and permanent, Lidlow v. Wilmot, 3 E. C. L. R. 258, (2 Starkie, 
86;) See Dixon v. Hurrell, 34 Id. 599, (8 C. & P. 717;) Cliflbrd v. Laton. 
14 Id. 188, (3 C. & P. 15.) The case in the text, seems to have been decided 
not so much on the ground that the provision was /row a third person, as that 
it was but voluntary, and during the pleasure of the grantor, and on which the 
creditors could not be supposed to rely. 

(6) Jee V. Thurlow, 9 E. C. L. R. 174 (2 B. & C, 547 ;) Baynon v. Bal- 
tey, 21 14. 295 (8 Bing. 256.) 
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So, where the husband turns the wife out of doors, on account 
of her having committed adultery under his roof. ( p)(7) And al- 
though the husband be the aggressor by living in adultery with 
another woman, and though he turned his wife out of doors at 
a time when there was not any imputation on her conduct j yet, 
if she after commit adultery, the husband is not bound to receive 
or support her; nor is he liable for necessaries which may 
have been *provided for her after the crime. (9) If the *\9^ 
husband be reconciled, and receive his wife again, his lia- 
ity recurs as during coverture, (r) 

And the estate of a deceased husband is subject to the funeral 
charges of his wife, though she had a separate maintenance 
which she disposed of by will. {s){8) 

3. Where a woman living separate from her husband, has a 
separate property or maintenance, her creditors may obtain re- 

'(p) Ham. v. Toovey, Middlesex sitting, 47 Geo. 3. MSS. Selw. M. 
Pri. Baron and Femme^ 290. But where the husband left his wife, who 
had committed adultery, still living in his house, and bearing his name, he 
was held liable, unless the plaintiff knew the circumstances, 1 B. d; P. 
228. 

{q) 6 T. R. 603. Govier v. Hancock. 

(r) 1 Salk. 119. 4 Esp. N. P. C. 42. 6 Mod. 172. In the latter case he 
is said to be liable for debts incurred by the wife in her absence. 

(«) 9 Mod. 31. Bertie v. Lord Chesterfield. 

(7) Hardie v. Grant, 34 E. C. L. R. 508 , (8 C. & P. 612 ;) Hunter v- 
Boucher, 3 Pick. 289 ; and if the husband himself was living in adultery, and 
turn his wife out of doors without cause, yet if she afterwards commit adulte- 
ry, he cannot be charged for her necessaries after that time, Govier v. Han- 
cock, 6 T. R. 603 ; unless he receive her back into his house, Harris v. Mor- 
ris, 4 Esp. 41 ; for that is a condonation of the offence, Quincy v. Quincy, 10 
N. H. R. 272 ; Hall v. Hall, 4 Id. 462 ; and it seems, he becomes liable for 
her debts during her absence^ Robison v. Gosnold, 6 Mod. 171, (casO 247.) 
But even the adultery of the wife, will not discharge the hnsband, if cohabit- 
alion coruinuct Id. and see Norton v. Fraser, 1 B. & P. 226 ; and whenever 
adultery is a good defence, a verdict of crim. con, in an action for criminal con- 
versatioD, is not evidence, being res inter alias paries, Hardie v. Grant, 34 £. 
C. L. R. 506, (8 C. & P. 512.) If any notice of the wife's adultery is neces- 
sary, general notoriety is sufficient. Hunter v. Boucher, 3 Pick, 289, Parker, 
Ch. J. . 

(8) See Gregory v. Lockyer, 6 Madd. Ch. R. 90. 
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dress against her in equity. (9) If she hare no such propertyi 
they trust at their peril, and are without remedy against her. 
The following are the principles as laid down by Lord Kenyon, 
on which it has been established, that a woman cannot be 
197* sued at law for debts incurred by her during coverture, •even 
though she live separate from her husband. (1) 
The plaintiff, in such a case, rests his claim on an agreement 
between the defendant and her husband to live separate : This 
is a contract supposed to be made between two parties, who, ac- 
cording to the text of Littleton, being in law but one person, are 
on that account unable to contract with each other ; if the found- 
ation fail, the consequence is that the whole superstructure must 
fail also. This difficulty meets the plaintiff in limine : if it did 
not, and the parties were competent to contract at all, it would 
then become material to consider how far a compact would be 
valid, which has for its object the contravention of the general 

(9) An important distinction is to be noticed here ; for it is well settled that 
neither in law, nor in equity, is the separate property of a femme covet% abso- 
lutely and necessarily liable for the payment of her debts ; she must indicate 
some irUeniiorii either expressly, or by implication, to charge her separate es- 
tate, or courts of equity will not enforce payment thereof; 2 Story £q. sec. 
1388. But if she lives apart from her husband^ on her separate estate there 
may be good ground to hold that all her debts, contracted for her maintenance 
while so separated, areunderslood by both parties to be upon the credit of her 
separate funds. Id. sec. 1401 ; Owens v. Dickinson, 1 Craig & Phil. 48 ; 
Murray v. Barlee, 3 My. & Keen, 209. See also N. A. Coal Co. v. Dyett, 
7 Paige 9 ; Gardner v. Gardner, Id. 112 ; Clark v. Makenna, Chenes Cha. 
Ca. 163. See also Frasier v. Brownlow, 3 Iredell's £q. R. 237, that her separate 
estate in the hands of trustees, will be held liable in equity, for her debts. 

(1) The law of husband and wife, on the subject discussed in this chapter, 
may be thus briefly summed up. To make any man liable for articles sold 
any woman, it must appear, 

1st. That the woman stood in the relation of wife, actually or ostensibly. 

2nd. That the husband was bound to support her, when the goods were fur- 
nished. 

3d. That the articles were necessaries, suitable to his estate and degree. 

4th. That owing to his neglect or misconduct, she was then in want of 
them. 

5th. That the credit was originally given to him, and not to her. 

6tfa. If these requisites do not appear, he would still be liable, if he expresr- 
ly or impliedly made her his agent to purchase them, and retaining goods 
purchased by her, knowing all the circumstances and making no objections 
has been held sufficient to bind him to pay for them. 
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policy of the law, in settling the relations of domestic life, and 
which the public is interested to preserve : and which, without 
dissolving the bond of marriage, would place the parties in some 
respects in the condition of being single, and leave them in oth- 
ers subject to the consequences of being married, introducing all 
the confusion and inponvenient^e which must necessarily result 
from so anomalous and mixed a character. 

How can it be in the power of any persons, •by their pri- •198 
vate agreement to alter the character and condition which 
by law results from the state of marriajge, and from thence to in- 
fer legal rights of action and legal responsibilities, as consequen- 
ces following from such alteration of character and condition ? 
or how can any power short of that of the legislature, change 
that, which by the common law of the land is established as the 
course of judicial proceedings. 

The argument in favor of the plaintiff, rested on this position 
only, as a principle, viz. that where the husband ceases to be 
the protector of his wife, and is not liable to have any claim made 
on him for her support and maintenance, it necessarily follows, 
that she must be her own protectress, make contracts for herself) 
and be responsible for them. But if this were a necessary con- 
sequence, it would hold in all cases. But that is not so ; for if 
a woman should elope from her husband, and live in adultery, 
he is not liable by law to answer for her necessaries ; and no 
case has decided that the woman is. A wife living apart from 
her husband, and who has property secured to her separate 
use, must apply that property to her support, as her occasions 
may call for it ; and if they who know her condition, instead of 
requiring immediate payment, give credit to her, they have no 
greater reason to complain of not being able to sue her, than oth- 
ers who have nothing to conj&de in but the honor of those 
they *trust ; from the incapacity of a married woman to con- •199 
tract, nr to possess personal property, which may be the sub- 
ject of contract, men and their wives, desirous of living separate, 
have found it necessary to have recourse to the intervention of 
trustees, in whom the property of which it is intended she 
shall have the disposition, may vest uncontrolled by the husband, 
and with whom he may contract for her benefit ; but in such 
property the woman herself acquires no legal interest whatever, 
Of such trusts^ coiuts of Equity alone can take notice ; they can 
22 
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cause the fund to be brought before then^ aoid supplied as in 
justice it ought to be ; and in those courts the creditors must pre- 
fer his claim, (jt) 



aOO*^ •CHAPTER II. 

Of the husbancPs interest in his vnf^s property. — 1. Land; 2^ 
Personals; 3. CUoees in aetion. 

Thb husband, by marriage, becomes only so far master of his 
wife's freehold proeprty, as to receive the profits of it during her 
life ; (aXl) ^® ^^^ ^^ power to sell or demise it without her con- 
currence ; and if he do so, the wife or her heirs may enter 
201* after bis death :(fr) But *the marriage is a gift in law to the 
husband of all the wife's chattels real, (c) as a term for 
years, estate by degU^ &c. ; and these he may alone dispose of, 

(0 8 T. R. 546. Marshall v. Ratton. 

(a) However it vests in him a freehold, so that he may make a tenant 
to the praecipe for suflfering a recovery of his wife's estate, without her 
previously joining in a fine. Cruise on Recoveries, 38. Hargr. Co. Lit. 
325. b. note 2. and there may be a remilter fCo. Lit. 351.) or he may take 
a release on it (299) 273. b. But neither he nor his executors are account- 
able for the profits, though his real and personal assets will be liable to 
answer for the covenants of his marriage articles (2 Eq. Abr .147. Harri- 
son V. Constantiue, 2 P. W. 82.) except where the estate is vested in trust- 
ees, and the husband receives the rents under an agreement for the pur- 
chase of the estate. 2 Br. Ch. Ca. 51. Pitt v. Jackson. 

(b) 32 H. 8. c. 28. the same law, of property accruing to the wife during 
covertnre. Co. Lit. 351. 

(c) Co. Lit 46. b. 351. The husband is only possessed of a term in her 
right, and the term or legal interest continues in her. 7 H. &. 2. 1 Roll. 
Abr. 342. Co.* Lit 351. Chattels accruing to the wife during coverture, 

■abject to the same law. , 

' i 

(1) The interest of the husband in the landed estate of his wife is of a i 

freehold character, for it may continue during his life. He is said to be seised I 

jure ttxofUvand during their joint liveSf he takes the rents and profits, that accrue i 

daring coverture absolutely ,and if unreduced to possession during his life, an ac- ' 

tion to recover them does not survive to the wife, Clapp v. Stoughton, 10 Pick. ' 
463 ; Shaw v. Patridge, 17 Vt R. 626 ; Edrington v. Harper, 3 J. J. Marsh (Kj,) 
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forfeit, or they miy be extended, (d ) or sold, (e) for his debts. 
However, he cannot devise them ; and if he omit to make dispo- 
sition of them in his lifetime, they survive to his wife, (c)(2) 

But an assignment by the husband, of the term of his wife, 
will bind her,, though it be made without consideration ; (/) so, 
even if a judgment is given in trust for a femme sole who mar- 
ries, and by consent of trustees is in possession of the land ex- 
tended the husband may assign over the extended interest ; and 
by the same reason, if the femme has a decree to hold and en- 
joy lands until a debt due to her is paid, and she is in possesrioa 
of the land under this decree, and marries, the husband 
may assign it without consideration ; for it is m *nature of •208 

(d) That is, under an elegit on a judgment, or extent oh a recognizance 
it is said the term cannot be sold under a Fi, Fa, 1 Roll. Abr. 344. Q. pi. 
6,7. 

(^e) According to Co. Lit. 451. only for the life oC the femme, 

(c) See note (c) preceding page. 

(/) Quere. Whether an agreement by a husband for a part of his wife^f 
term, will bind her as the actual lease does. 6 Yes. 394. Bruce y. Deni* 
ison. 

aOO ; Bailey v. Duncan, 4 Monroe (Ky.) 260. This interest may be taken 
IB ezecation for his debts, Canby v. Porter, 12 Ohio 79 ; Mattocks v. Stearns, 
9 Vt. R. 326 ; Williams v. Morgan, 1 Litt, 168 ; Brown v* Gale, 5 N. H* R. 
416 ; Babb v. Paley, 1 GreenL 6 ; and either by taking the rents and profits 
for a definite period, or by taking the whole life estate, at an appraisal of the 
valae, founded on a proper estimate of the probability of human life, Litch- 
field V, Cadworth, 15 Pick. 28. If the husband has released his interest to 
the wife, reserving an annuity to himself, his creditors have no longer, any lien 
on her land, Bonslaugh v. Bonslaugh, 17 Serg. &. Raw!. (Penn.) 361. On 
divorce « vinculo also, the husband's interest ceases, Stearns v. Stearns, 10, 
540 ; Mattock v. Stearns, 9 Id. 326 ; Burt v. Hurlbut, 16 Id. 292 ; Oldham v. 
Henderson, 5 Dana, (Ky.) 256. In Georgia, by statute, the wife's realty, like 
her personal estate, vests in the husband absolutely on the marriage, 2 Kent's 
Com. 143, n. See further as to his interest generally, Bac. Abr. ^aroa and 
femme^ (C) ; Clancy on Husband and Wife, 161 ; Hatton v. Weems, 12 GUI 
& John. (Md.) 83 ; Cooper v. Whitney, 3 Hill, R. 95 ; Foster v. Dagan, 8 
Ohio, 87; Jackson v. Stevens, 16 J. R. 110; Roper on Husband dt Wife, Ch. 

IV. 

(2) Wildman v. Wildman, 9 Ves. Jr. 177 ; bat if be survire the wife, he 
"takes them absolutely, Co. Lit. 351. b. ; Moody v, Matthews, 7 Vee, Jr. 188 ; 
2 Kent's Com. 134 ; Bac. Abr. Baron and Femmet (c) He may aasign her 
interest in her chattels real, Meriwether v. Booker, 5 Litt. (Ky.) 256. 
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an extent, {g) The following cases will serve to show 
more fully the nature and extent of the husband's interest in his 
wife's chattels real. 

A woman, lessee for years, takes husband, and he afterwards 
purchases a new lease of the same lands to them both for their 
lives ; this is a surrender in law of the first term, and shall bind 
the wife, because it amounts to an actual disposition thereof, 
which the husband had power to make. (A) 

If the husband possessed of a term of seventy years in right 
of his wife, makes a lease of those lands for twenty years, to be- 
gin after his death, this is good, and shall bind the wife ; (t) be- 
cause the term being but a chattel, he had power to dispose of 
it wholly, and^by consequence may dispose of any less interest 
thereout, as he thinks fit ; and this being a present disposition 
which he cannot revoke, binds the interests of the lands 
203* immediately, *though it takes not effect in possession till af- 
ter his death ; and therefore difiers from a devise ; for that 
not taking efiect, nor binding the interest at all till after his death, 
comes too late to prevent the operation of law, which immedi- 
ately on his death casts the term on his widow : But as to the 
residue of the term, whereof the husband made no disposition in 
his life, the wife, if she survives him, will be entitled to it, (£) 
because as to that the law is left to operate as it would have 
done for the whole, if he had not prevented it by such his dispo- 
sition of part ; but if the husband had granted away the whole 
term upon condition, and died, though the condition were after- 
wards^broken, and his executors entered for breach thereof; yet 
would the wife be forever barred, to claim any interest in the 
said term ; (/) because there was a total disposition thereof by 

(g) 3 P. Wms. 200. Ifa husband, having survived his wife, dies dur- 
ing the suspense of a contingency upon which any part of his wife's prop- 
erty depended, the representative of the husband is as much entitled to 
this species of his wife's property as any other. Hargr. Law Tracts, 475, 
And if administration '< de bonis turn *' of the wife, be obtained by any third 
person, he is trustee for the representative of the husband. 1 P. W. 378. 
382. 

{h) 2 Roll. Abr. 495. 

(t) Poph. 5. 97. 145. Co. Lit 46. b. 351, a. Cro. Car. 344. Plowd. 418. 
Cro. Eliz. 33. 279. Co. Lit 300 a. 

{k) Cro. Eliz. 33. 1 Roll. Abr. 343j 344. Co. Lit 46. b. 

(0 Co.Ut46.b. 
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the husband in his liie-time, and the breach or non-performance 
of the condition was but contingent : had the condition been bro* 
ken during his life, and he himself had entered for such breach, 
it seems the wife surviving should have had the term after his 
death, because by his re-entry he was restored to the whole term 
in statu quo^ that is, in right of his wife. If the husband should 
grant a rent, common, d&c. out of such term, and die, this would 
not bind the wife siuviving, because the term or possession it- 
self being left to come entire to the wife, all intermediate 
charges *or grants thereout by the husband determine with <*204 
his death, (m) But a grant by the husband of the herbage or 
vesture of such land, will, after the husband's death, enure to 
the grantee, because they are part of the land itself, (n) 

It appears too, that if the husband makes a lease of part of 
his wijfe's term, reserving rent, and dies, that his executors shall 
have the rent, (o) and not the wife. And if the husband and 
wife be ejected of a term in right of the wife, and the husband 
bring an ejectment in his own name, and have judgment to re- 
cover, this is an alteration of the term, and vesteth it in the hus- 
band, (p) 

But if a lease be made to haron and femme^ for term of 
their lives, the remainder to the executors of the survivors of 
them, and the husband grants away this term and dies, this shall 
not bar the wife, for that she had but a possibility, and no in- 
terest. (9) This possibility was of such a nature, that it 
could *not happen in the life-time of the husband ; but if *a06 
he marry a woman entitled to such a "possible or contin- 
gent interest, as on the determination of the previous estate, or 
happening of the contingency, will immediately vest in possess* 
ion in the wife, the husband may assign it. (r) 

(m) 1 RoU. Abr. 344. (n) Ibid. 

(o) Poph. 145. 3 Keb. 299. Co. Lit 46. b. Bat the wife shall have the 
residue of the term ; aad so a dispositioa of part, is not a disposition of the 
whole. Ibid. ( p) Co. Lit 46. b. 

(9) Ibid. So, in a promise to pay the wife so much if she surrives the 
man she marries. 1 RoU. Abr. 343. 1 Salk. 327. 

(r) Hargr. Co. Lit 351. Note L Prec Ch. 418. 2 Vem. 270. 2 Atk. 
207. Bates v. Dandy, or discharge it before band by his release. 1 Salk. 
826. A peasiKility is properly a contingent interest, earved out of a term, 
by executor's deriie. Harg. Co. lit 351. Note 1. Bee LampetPs caao^ 
10 Rep. 51. 
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If a term of years be granted to ^femme covert and another } 
or if H^femme sole and another be joint-tenants o[ a term for 
years, and the femme take husband, yet in both cases the joint* 
tenancy still continues ; for the marriage makes no severance 
of it, but gives the husband the same power the wife had beforei 
by an actual disposition of her moiety^ to break the joint-tenan- 
cy, and bind his wife's interest therein ; but without such dispo- 
sition the joint-tenancy continue ; and if the husband dies, the 
whole shall go accordingly : So, if such joint-tenants are ousted 
of the term, the wife shall join with the husband and other joint- 
tenant in ejectment, and the wife shall have judgment to recov- 
er as well as the husband ; and if, in such case, before any actu- 
al disposition made by the husband, the wife die, the whole term 
shall go to the surviving joint-tenant, and no part thereof to the 

husband. (5) 
906* A lease was made to the husband and wife, for years ; 

they enter, and the lessor afterwards enfeoffit the husband, 
who dies seised : it was held that the husband, by acceptance of 
the feoffment, had surrendered and extinguished the term, and 
that the wife was barred of any title thereto : that it would have 
been otherwise, had the conveyance been by bargain and sale 
enrolled, or by fine ; for these meddle not with the possession, 
but only carry such interest as the reversioner has in him ; and 
then the husband might have the term in the right of his wife 
and the indenture in his own right, {t) But it is a question 
iwhether, in this case, the term would not be surrendered by the 
operation of the bargain and sale, or fine ; for the lease being 
made after marriage, when there are no moieties between hus- 
Imnd and wife, the husband cannot be said to be possessed there- 
of in her right more than in his own, but both are possessed by 
entireties ; therefore it should seem that in that case likewise the 
term would be merged. 

However, a bargain and sale by the husband, of a term for 
years, possessed only in right of his wife, with the mere words 
"Bargain and Sell," omitting "grant," " assign," or any other 
word which would have passed the legal interest of the term, 
will not\bar the wife after her husband's death ; (u) for by 

(•) Plow. 418. Co. Lit 185. 

(<) Cro. Eliz. 913. Downing ▼. Seymour. 

(u) Moor, pL 304. 
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a bargain and sale nothing passes but use, so *Aat this is no 
disposition of the legal interest of the term. 

The husband may dispose of a term settled on the wife in 
trust, as well as if the legal interest were in her : (jr) But it is an 
exception to this rule, (at least in equity,) ^< that if a future or exe- 
cutory interest in a term or other chattel, be provided for the 
wife, with the consent of the husband, the husband cannot dis- 
pose of it from her, and defeat his own agreement." This sup- 
poses the provision to be made before marriage ; for if stiqsequent, 
it is a mere voluntary act, and void against an assignee, for val- 
uable consideration. (y)(3) 

*2. AUpersonals, as money, goods, cattle, household fur- *208 
niture, &c. that were the property (z) and in the possession 
of the wife at the time of the marriage, (a)(4) are absolutely vest- 

(or) 1 Roil. Abr. 343. Lane, 54, 5. 

(y) Prec. in Ch. 418. Tudor v. Samyne. 1 Cb. Ca. 225. Doyly v. 
Perfull. 1 Vern. 7. 18. 1 Eq. Ca. Abr. 58. How far a conveyance after 
marriage, '(by a husband, to trustees for bis wife, in consideration of her 
having paid his debts,) will be good against creditors, see 6 E. R. 257. 
Dewy V. Bayntun. Where being made bona fide, without intention to de- 
fraud creditors, it was held good. A settlement made uAer marriage is good 
against creditors, if the husband was not indebted at the time, or immedi- 
ately afterwards, so that no intention can be inferred, that a fraud should 
be committed. (1 Ves. 27. 3 Ves. Jun. 617. 3 Rep. 80. b. 2 Ves. 1. 11. 2 
Atk. 481.) But not against purchasers for a valuable or good considera- 
tion. Cro. Jac. 158. 2 Ves. 10, 11. 2 Br. C. C. 148. Cowp. 278. 705. If 
made in consideration of the wife's fortune, or any increase to it, the set- 
tlement is good against purchasers also. Pr. Ch. 22. 1 Atk. 13. 188. 2 
Atk. 444. 477. Talb. 64. 2 Ves. 16. 305. Ambl. 121. Cowp. 432. and 
see post, chap. 9. 

(z) And therefore 'personals which she has in autre droit, as execu- 
trix, or guardian in socage, de.c. shall not go to the husband. Co. Lit. 351. 
(Though the husband and wife have a judgment for a debt due to the 
wife's testator. Jon. 248. Com. Dig. Bar. &, Fern. £. 3.) Nor chattels 
of which she has a bare possession by bailment or trover. Co. Lit. 351. b. 

(a) So, if they accrue during the coverture, the interest vests in the 
husbe^nd, though he has not possession of them before the death of his wife. 
(Com. Dig. Bar. Sc Fern. E. 3.) and where a wife, though trading sepa- 

(3) As to settlements before and subsequent to coverture, see post, ch. V. 
sec. 2. and notes. 

(4) And also all personal property coming into her possession during co- 
verture. See, on both points, Logg v. Legg, 8 Mass. 99 ; Howes v. Bige* 
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ed ia the husband ; so that of these he *may make any 
disposition in his lifetime, without her consent; or may 
by will devise them ; and they shall, without any such disposi- 
tion, go to the executors or administrators of the husband, and 
not to the wife, though she survive him. (b) So personals that 
come into possession during coverture, (b) 

If the husband, (c) or husband and wife, (d) make a letter of 
attorney to one to receive a debt, (c) or legacy (/) (6) due to the 

rately, lent money to be laid out in a lottery ticket, in the property of which 
she was to share, and the ticket proved a prize, the husband was held en- 
titled to the whole produce. 8 Ves. 599. Lampher v. Creed. 
(6) Co. Lit 351. b. 

(c) 1 Roll. Abr. 342. Moor, 452. 

(d) Moor, 452. 1 Roll Abr. 342. Golds. 160. 

(e) 1 Roll. Abr. 342. Golds. 160. 
(/) 1 Roll. Abr. 342. Golds. 160. 

low, 13 Id. 384 ; Winslow v. Crocker, 17 Maine, 29 ; Hoskins ▼. Miller, 2 
Dev. (N. C.) 360; Hyde ▼. Stone, 9 Cowen 230*; Morgan ▼. Thames Bank, 
14 Conn. 99 ; Matter of Grant, 2 Story, 312 ; Hawkins v. Craig, 6 Monroe, 
(Ey.) 257. And notwithstanding the husband lives separate from his wife, 
and in continued adultery, his right to her personal property is still the same, 
so long as the relation continues, Russell ▼. Brooks, 7 Pick. 65 ; Turtle v. 
Murney, 2 J. J. Marsh, (Ky.) 82 ; it extends also to money earned by the 
wife while they are so separated, and also to money earned by her before co^ 
verture, Glover v. Proprietors of Drury Lane, 18 E. C. L. R. 269 (2 Chitty 
117 ;) Washburn v. Hale, 10 Pick. 429 ; Prescott v. Brown, 23 Maine, 305. 
If personal property be not in the wife's possession at the time of marriage the 
husband must reduce itio the possession during coverture, in order to acquire 
an absolute title, and pass it to his representatives. Early v. Sherwood, 1 Dad- 
ley, (Geo.) 7 ; See Mayfield v. Clifton, 3 Stew. (Ala.) 375 ; Hynes v. Lewis, 
1 Taylor (N. CO 44 ; Whitbie v. Frazier, 1 Hayw. (Id.) 275 ; Id, 278 ; Byrne 
V. Stewart, 3 Dess. (S. C.) 135 ; Wilkinson v. Perrin 7 Monroe, 216 ; Id. 
246 ; but a vested remainder in chattels, dependent on a life estate, has been 
held to vest in the husband absolutely, and without any reduction to possess- 
ion, Dade v. Alexander, 1 Wash. (Virg.) 30; Lowry v. Houston, 3 How. 
(Miss.) 394 ; Pinkard v. Smith, 6 Litt. (Ky.) 331 ; Pattie v. Hall, 2 B. Mon- 
roe, (Id.) 462, citing Banks v. Murksberry, 3 Litt. (Id.) 276 ; Roper on 
Husband and Wife, 227— but see Neale v. Haddock, 2 Hayw. (N. C.) 183 ; 
Blount v. Haddock, Com. dt Nor. (Id.) 75 ; Turner v. Davis, 1 B. Monroe, 
(Ky.) 151. 

(5) All legacies to the wife, and distributive shares in an intestate's es- 
tate, which accrue to the wife during coverture, become, if reduced topoB* 
gesnon, the absolute property of the husband ; otherwise, they survive to 
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wife, and he receives, but does not pay it to the husband, yet 

the wife. 2 Kent's Com. 135 ; Carr v. Taylor, It) Vesey, Jr., 578 ; Lam- 
phirc V. Creed, 8 Id. 699 ; Qarforth v. Bradley, 2 Vesey, Sen., 675 ; Palmed 
V. Trevor, 1 Vemon, 261 ; Schuyler v. Hoyle, 5 J. Ch. R. 196; Tucker w 
Gordon, 5 N. H. R. 564; Hapgood v. Houghton, 22 Pick. 480; Qoddard 
V. Johnson, 14 Pick. 352 ; Cannon v. Urmer, 1 Bai. £q. (S. C.) 204$ Revel 
V. Revel, 2 Dev. & Batt (N. C.) 272 ; Gallego v. Gallego, 2 Brock. 285; 
tiayward v. Hayward, 20 Pick. 517 ; Adams v. Lavender, McC. d> You. 41 ; 
Poindexter v. Blackbarn, 1 Iredell Eq. (N. C.) 286 ; Hurdell v. Colton, Id. 
61 ; Clifton v. Haig, 4 Dess. (S. C.) 330 ; Commonwealth v. Manly, 12 Pick. 
178 ; Plory v. Baker, 2 Barr. (Penn.) 470 ; Ross v. Wharton, 10 Yerg. (Tenn.) 
190; Wildman v. Wildman, 9 Vesey Jr. 177; 2 Story Eq. 631 ; Wintercast 
V. Smith, 4 Rawle, 177 ; Estate of Kintsinger, 2 Ashmead, 455 ; Snowhill v. 
Snowhill, 1 Green. Ch. R. (N. J.) 30 ; and a legacy to the wifq will not pass 
by an assignment of the husband, for the benefit of his creditors, of all his 
personal property in possession, or in action. Skinner's AppeaK 5 Ban% 
(Penn.) 262. Some anthorities hold however, that such legacies, or distrib- 
utive shares vest absolutely in the husband without any reduction to possess- 
ion, and that the husband may sue for them, in his own ri^ht, either before 
or after the wife's death, Commonwealth v. Manly, 12 Pick. 173; Griswuld 
V. Penniman, 2 Conn. 564 ; Morgan v. Thames Bank, 14 Id. 102; Early v. 
Sherwood, 1 Dud. (Geo.; 7; Lowry v. Houston, 3 How. (Miss.) 224; Wade 
V. Grimes, 6 Id. 425 ; Goddard v. Johnson, 14 Pick. 352 ; Hapgood V. Hough- 
ton, 22 Id. 480 ; McGee v. Ford, 5 Smedes db Marsh (Miss.) 769 ; but the 
better doctrine seems to be that unless such legacies, or distributive shares 
are reduced to possession, they sur\'ive to the wife, Hayward v. Hayward, 20 
Pick. 517, 529 ; Curry v. Fulkinson, 14 Ohio, 100; Wheeler v. Moore, 13 
N. ft. R. 478 ; Harper v. Archer, 8 Sm. dt Mar. 229 ; Gallego v. Gallego, 2 
Brock. 285; Revel v. Revel, 2 Dev. & Batt. (N. C.) 272; Marston v. Car- 
ter, 12 N. H. R. 159 ; Parsons v. Parsons, 9 N. H. R. 321 ; Wallace v. Tali* 
aferro, 2 Call (Virg.) 447; Harleston v. Lynch, 1 Dess. (S, C; 244; Clifton 
V. Haig, 4 Id. 330 ; and the able case of Schuyler v. Hoyle above cited. 
Those cases therefore, which hold that such legacies and distributive shares, 
may be attached by the husband's creditors, even before distribution is made, 
as is asserted in Wheeler v. Bowen, 20 Pick. 503 ; Griswold v. Penniman, 2 
Conn. 664 ; and Holbrook v. Waters, 19 Pick. 354, have been, in other states 
condemned as unsound. Sec Wheeler v. Moore, 13 N. H. R. 478 ; Short v. 
Moore, 10 Vt. R. 446 ; Dennison v. Nigh, 2 Watts 90 ; Robinscn v. Woelp. 
per, 1 Wharton, 179; Kilby v. Haggin, 3 J.J. Marsh, (Ky.) 215; and even 
in Massachusetts, where the former doctrine prevails, if the husband die be- 
fore judgment, the wife's right of survivorship is not barred. Strong v. Smith, 
1 Mete. 476. After a decree of distribution, undoubtedly such share would 
vest absolutely in the husband and be attachable by his creditors. Parks v. 
Cushman, 9 Vt. R. 320 ; but no action at laio can be sustained by tho bus- 
band, or his assignee, either in his own name, or by joining the wife, to recover 
such share; the only remedy is in chancery, Howard v. Urowny 11 Vt. R.361. 
23 
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does it vest in the husband's possession. (6) And where an ex- 
ecutor paid a legacy to a/emme covertj who lived separate from 
her husband, yet on a bill brought by the husband against the 
executor, he was decreed to pay it over again with interest, (g*^ 

So, where a legacy was ^iven to Rfemme covert to be paid 
210* ^twelve months after testator's death and the wife died 

within the twelvemonth, the interest was vested in the 
husband, for he might release within the twelve months, (h) 

And he may release costs which his wife recovers against a 
woman whom she has sued in the spiritual court, for adultery 
with her husband ; (7) for the marriage continues, and whatever 

(g) Salk. 115. pi. 4. 1 Vern. 261. The husband may release a fegacy 
left his wife, although they are divorced a mensa et toro. 1 Roll. Abr. 34 3. 
Cro. EL 908. Noy, 45. Moor, 665. 3 Bulstr. 264. duere, If the separa- 
tion is by agreement, and separate maintenance decree in Chancery ? in 9 
Mod. 43. The husband, divorced a mensa et ioro, was restrained by in- 
junction from selling a term of his wife's. If af>er separation, she receive 
for a long time rent of land accruing to her dy demise, she shall be pre- 
■waed lo dtf BO, and to acknowledge the tenancy by her husband's author* 
ity. 1 Taunt. 367. Doe v. Biggs. 

(h) 2 Roll. Abr. 134. Com. Dig. Bar. f Fein, E. 3. But where the hus- 
band dies without having made any disposition of a legacy left to the wife, 
it survives to her. 2 Com. Rep. 725. Brothero v. Hood, 2 Ves. 676. Gar- 
forth V. Bradley. The wife's distributive share of personal estate vests in 
her husband on the death of intestate. 2 Bro. Ch. Ca. 589. Robinson v. 
Taylor. 1 Anstr. 63. Sawyer v. White. But possession by the husband 
as executor and trustee is not such a reduction into possession of his wife^s 
share in the residue, as will entitle him against her right by survivorship. 
12 Ves. 497. Baker v. Hall. 16 Vee. 413. Wall v. Tomlinson. If the hus- 
band survive he has the legacy, though he dies before it is paid. 1 Atk. 
458. Humfrey v. Buller. 

(6) Constructive possessions, however, are not generally favored in law 
Where they tend to defeat the wife's right.of survivorship ; see Smith v. Scud- 
der, II aierg. dt Rawle (Penn.) 325 ; Bohn v. Headley, 7 Harr. & John. (Md.) 
257 ; Wallace v. Taliaferro, 2 Call (Virg.) 447 ; Drummond v. Sneed, Id. 
491 ; Robinson v. Brock, 1 Hen. & Munf. TVirg.) 214 ; but see The Ordina- 
ly V. Geiger, 1 Brevard (S. C.) 484. 

(7) The husband may release any right to damages, acquired by the wife 
daring coverture, Turtle v. Muncy, 2 J. J. Marsh, (Ky.) 82; Southworth v. 
Packard, 7 Mass. 95 ; and a release by the husband alone, of an action of 
alander, commenced by the wife, in the name of the husband and wife, is ef- 
fectual although the husband and wife are living apart, under written stipula- 
tions, that he shall not interfere with her soit8> Beach v. Beach, 2 Hil]» 260. 
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accrues dui'iug coverture, belongs to him. (i) But if she 
be divorced a mensa *et toro, and have her alimony, and 
sue for defamation, or other injury, and there recover costs, 
the husband cannot release them, for these come in lieu of what 
she hath spent out of her alimony, which is a separate mainte- 
nance, not in the power of her husband. (Jc) 

If a husband alone, (/) or husband and wife, have a judgment 
for the debt of the wife, but delay execution, the debt is vested 
in the husband ; (8) and if he survives, he may take out execa* 
lion, without a " ScL jjb" (m) So if an award be made to pay 
to the husband, a debt due to the wife ; though he die before 
payment, (n) 

^Chattels personal, of a mixt nature, partly in possession, *S12 
and partly in action, the husband shall have if he survives, 
as an avoidance of a church which falls during the coverture ;(o) 

(i) Salk. 115. pi. 4. Lord Raymond, 73. 5 Mod. 69. Where the hus- 
band, in consideration of receiving a portion of the fortune of a ward of 
Chancery, released all right and interest in the residue, he was not permit- 
ted to attend the master in taking an account directed against execu- 
tors, on the suggestion that the valuation under which he received the 
portion of his wife's fortune was not fair. 16 Vcs. 48. Pierce v. Crutch- 
^id. 

(ft) Roll. Rep. 426. 2 Bulstr. 264. I Roll. Abr. 343. 

(I) 1 Vern. 396. but if the wife survives she shall have it, 1 ibid. 3 Atk. 
21, or the benefit of a decree in her right 1 Ch. Ca. 27. Hanney v. Mar- 
tin. It has been holden too, that stock survives to the wife. 9 Yes. 174. 
Wildman v. Wildman. 

(m) 1 Mod. 179. 

in) 1 Vern. 398. and where the goods of B,femme sole are in the poo- 
session of another by trover or bailment, and she marries, they so far vest 
in the husband, that he may sue for them alone. 1 Keb. 641. Moor 25* 
pi. 85. 2 Lev. 107. Vent. 261. 

(o) Co. Lit. 351. 



(8) If they sue jointly, and the husband die before gaining possession, the 
wife takes the benefit of the recovery as survivor, but if the husband sue 
alone, the judgment bars the wife's right of survivorship, 2 Kent's Com. 138 ; 
and see Gibson v. Todd, 1 Rawle 453. 
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so arrearages of rent service, charge, or seek, which incur during 
the coverture, (p) or before it. (q) 

And if the wife's portion be secured by settlement of land, and 
the husband makes a jointure for it, it shall be vested in the bus* 
band although not paid, (r) 

But the wife shall have, after the death of her husband, a ne- 
cessary bed and a^^arel, agreeable to the quality of her husband ; 
and these, as paraphernalia, shall not go to the husband's exec* 
utor, or be liable to his creditors. (*)(9) Jewels to the value of 
370/. have been allowed as paraphernalia, (t) However 
213* *these paraphernalia may be barred by articles before mar- 
riage, (w) 

3. Choses in action, as debts due to the wife by obligation, &c. 
though they are likewise so far vested in the husband, (:r) that 

(p) Ibid. But the wife has them if she survive. Com. Dig. Bar. and 
Fem, F. 1. and money in the hands of a trustee if the husband make no 
disposition of it, ibid. So the residuum of testator's estate,, if bequeath- 
ed. 11 Vin. 377. pi. 8. Ca. Temp. Talb. 171. Fort v. Fort. 

(9) 32 H. 8. c. 37. 

(r) Com. Dig. Bar, and Fern. E. 3. 

(ff) 1 Roll. Abr. 911, or legatees. 3 Atk. 395. and if the husband pawn 
them, and leave sufficient estate, they shall be redeemed for tlie wife, Id 
394. 

(0 Cro. Car. 343. 1 Roll. Abr. 911. being suitable to the wife's estate 
and degree. 

(u) 2 Atk. 642. and the husband may alien them during coverture. 3 
Atk. 394. but he cannot bequeath them, 2 Afk. 77. Northey v. Northey. 
And in equity co paraphernalia are allowed where the husband dies in- 
debted, though the court will let the wife in on other funds, if there are 
any. 2 Ves. 7. Lord Townsend v. Windham. 2 P. Wms. 179. 3 Br. PJ. 
187. Parker v. Harvey, 

(a:) A note given to n-femme covert vests in the husband, though she be 
a sole trader ; and her endorsement, unless in his name is void. 1 E. R. 
432, 4. Barlow v. Bishop. But a bond belonging to the femme when sole, 
was not held to be reduced into possession by the husband's paying contrt* 
bution money on it, under a bankruptcy. 2 Vern. 707. The husband may 
sue alone for the wife*s choses in action ; but if he joins her in the action, 
recovers judgment and dies, the judgment survives to her. 1 Vern. 396. 

(9). See as to a gold watch worn by the wife, being considered parapherna- 
lia, 5 Pike, (Ark.) 668 ; Vass v. Southwell, 4 Ired. (N. C.) 301 ; and as to 
mourning rings being exempt from attachment by the husband's creditors, see 
Grant's case, 2 Story, R. 312. 
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he may reduce* them into possession ; yet, if he dies before 
any alteration made by him, they *shall go to his wife ; (y) 
and they shall not, without such alteration, survive to the 
husband upon the death of the wife, (y)(9) or he have any right to 

Alleyn, 36. 2 Lev. 107. 2 Vea. 677. In 3 Atk. 21. Lord Hardwick is 
reported to say, that if the husband has recovered a judgment for the debt 
of the wife, and dies before execution, the surviving wife» and not the 
husband's executors, is entitled. If husband and wife have a decree 
for money, and the husband dies, the decree survives to the wife. 1 Ch. 
Ca. 27. Manners v. Martin. 

(y) Co. Lit 351. 3 Mod. 186. But rent accrued before or during co- 
verture, survives to him, and presentation to a church avoided during co- 
verture, ante, sec. 2. A bond made in consideration of marriage, and con- 
ditioned for payment to the wife of so much money afler the death of the 
obligor, is not released by marriage. 5 T. R. 3S1. Milborn v. Bwart. 

(9) See Estate of Eintsinger, 2 Ashmead, 455 ; Legg. v. Leggt 8 Mas?» 
99 ; Whitaker v. Whitaker, 6 J. R. 112; 2 Kent's Com. 135; Glasgow v. 
Sands, 3 Gill & John. (Md.) 96; Killcrease v. Killcrease, 7 How. (Miss.) 
Sll ; and the wife cannot receive a valid payment on her own choses in ac- 
tion, except as agent fpr her husband, Thrasher v. Tuttle, 22 Maine, 335. 
To determine what is a sufficient reduction to possession, is often a nice and 
difficult question ; see the subject ably examined in 1 Roper on Husband and 
Wife, ch. 5, sec 4, and in Miller's Estate, 1 Ashmead, 330. It is clear, the 
mere receipt of irUerest, on the wife's chose in action, is not sufficient, Hart 
V. Stephens, 51 E. C. L. R 939 (6 Ad. ^ El. N. S.,) and see Stanwood v. 
Stanwood, 17 Mass. 57 ; nor is the mere fact, that the husband joined with 
the wife, in giving a receipt for the principal, sufficient, Timbers v. Eatx, 6 
Watts & Serg. (Penn.) 290. See Bumham v. Bennett, 9 Jur. 888 ; Scar- 
pellini v. Acheson, 53 E. C. L. R 864 (7 A. & E. N. S,) Any act howev- 
er, which clearly shows an intention on the part of the husband, to make use 
of the property as his own, as mortgaging, releasing, taking a new security 
for the debt, procuring a judgment in his own name, appointing another to re- 
ceive the amount, who actually receives it, is a sufficient act of ownership to 
bar the wife's right, 2 Kent's Cora. 137 ; Schuyler v. Hoyle, 5 J. Ch. R 196 ; see 
Stewart's Appeal, 3 Watts d> Serg. 376 ; Forrest v. Warrington, 2 Dess. (S. C.) 
254 ; Woelper's Appeal, 2 Barr (Penn.) 71. An assignment for a valuable con- 
sideration, or in bankruptcy, will also, at law, bar the wife's right of survivor- 
ship, subject however, in some cases, to her right in equity, Schuyler v. Hoyte, 
supra ; see Miles v. Williams, 1 Pr. Wms. 249 ; Bosvil v. Brandon, Id. 458 ; 
Michell V. Hughes, 19 E. C. L. R. 2i)5 (6 Bing. 689 ;) Siter's case, 4 Rawle 
468 ; Eenney v. Udall, 5 J. Ch. R. 464 ; Johnson v. Johnson, 1 Jac Sl 
Walk. 456 ; Richwine v. Heim, 1 Pennsylvania, R 373 ; Swoyer's Appeal, 
6 Barr, (Penn.) 377 ; Lowry v. Houston, 3 How. (Miss.) 394 It seemp 
however, that, in cases of a general assignment in bankraptcy, or under 
insolvent laws, and according to some authorities, of assigqn^eqts for ft va{tt<iMi 
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them as husband : But he is entitled as administrator to his wife, 

consideration^ the aseignees must reduce the chose in action to possession dar- 
ing the lifetime of the husband, in order to bar the wife's right ; for the as* 
signees possess the same rights as the husband and no more. See Elwyn 7. 
Williams, 7 Jar. 837 ; Mitford v. Mitford, 9 Ves. Jr. 87 ; Qagner v. Wilkin, 
son, Dickens R. ^1 ; Saddington t. Kinsman. 1 Bro. Ch. R. 44 ; Van Epps ▼• 
Van Deusen, 4 Paige, 64 ; Ootcall v. Van Winkle, 1 Green Ch. R. (N. J.) 
516; Matheney v. Guess, 2 Hill's Ch. R. (S. C.) 66 ; Pierce v. Thornly, 2 
Sim. 167 ; Munford v. Murray, 1 Paige, 620 ; Hartman v. Doudel], 1 Rawle 
279 ; Ashby v. Ashby, 8 Jur. 1159; and the assignees of a bankrupt cannot 
maintain sn action in their men name on a chose in action made to the wife 
while fofe, Sherrington 7. Yates, 12 M. &. W. 85S. A voluntary assignment 
by the husband, without consideration, is not a bar to the wife's right, Burnet 
▼. Kinaston, 2 Vem. 401 ; Jewson v. Moulson, 2 Atk. 420; Saddington 7, 
Kinsman, 1 Bro. Ch. R. 44; Cassell v. Carroll, 11 Wheaton 134. Under 
«ome circumstances, an actual possession by the husband, will not^destroy 
the wife's right of survivorship ; for he must have reduced it to his possessiout 
a$ husband, and not in any other capacity, as executor, administrator, tru8tee« 
«LC, Hind's EsUte, 5 Wharton 138; May field v. Clifton, 3 Stew. 375 ; Id, 
172; Baker v. Hall, 12 Ves. Jr. 497. See farther Lodge v. Hamilton, 2 
Serg. d> Rawle 491 ; Ex Parte Elens, 3 Dess. 155 ; Sturgineyer v. Hannah, 
2 Nott & McCord 147 ; Wall v. Tomlinson, 16 Ves. Jr. 413 ; Blount v. Best- 
land, 5 Id. 515. The necessity of a reduction to possession, in order to vest 
the wife's choses in action absolutely in the husband, has been said to apply 
only to such rights as accrue to the wife before her marriage, for if they ac- 
crue during coverture, as notes made to her, in her own name, according to 
ihe American cases, they become his property absolutely, and on his death, 
pass to his representatives, although the wife survives him. Savage v. King, 
17 Maine 301 ; Commonwealth v. Manly, 12 Pick. 173 ; Swan v. Guage, 1 
Hayw. (N. C.) 3 ; Jones v. Warren, 4 Dana, (Ky.) 333 ; LitUe v. Marsh, 2 
Iredell's Eq. R. 18 ; Cornwall v. Hoyt, 7 Conn. 420; Middletown v. Mather, 
15 Conn. 598 ; Barlow v. Bishop, 1 East 432 ; Griswold v Penniman, 2 Conn* 
566 ; Beckwith v. Baxter, 3 N. H. R. 67 ; McNeilage v. Holloway, 1 B. db 
Al. 218, Lord Ellenborough ; but see Gaters v. Madely, 6 M. & W. 423, that 
where the consideration was advanced by the wife, the note survives to her, 
unless the husband reduced it to possession in his lifetime, ; and see Scarpel- . 
lini V. Atcheson, 53 E. C. L. R. 874, Lord Denman ; Nash v. Nash, 2 Madd, 
Ch. R. 133; Richards v. Richards, 22 E. C. L. R. 121; (2 B. & Ad. 447) 
Lord Tenterden; Phelps v. Phelps, 20 Pick. 556 ; Hay ward v. Hay ward, Id. 
525, Dewey J. ; Clancy on Husband and Wife, 4. From the case of Scar- 
pelliui V. Atcheson above cited, it seems settled in England^ that a promisso- 
ry note given to the wife during coverture is not a personal chattel vesting in 
the husband absolutely^ and that such a note would survive to the wife unless 
the husband by some act reduced it to possession during coverture. If a note 
iM payable to the husband and wife, it would clearly survive to her, Richard* 
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and administration is of right to be granted to him.(2;Xl) And 
in equity, a settlement *made before marriage, if made in 
consideration oi tne wife's fortune, •entitles the representa- 
tive of the husband dying in the wife's lifetime to the whole cho- 
ses in action. But it has been said, that if not made in consider 
ration of her fortune, the surviving wife will be entitled to the 
choses in action, the property of which has not been reduced in* 
to possession by the husband ; so, if it is in consideration of part 
of her fortune, such of the choses in action as are not compris- 

{z) 1 Roll Abr. 910. and in case of his death a(\er the wife, to his next 
Df kin. (3 Atk. 528. 1 Ves. 15. 1 Wills. 168.) and if any other be appoint- 
ed, he is trustee for the representative of the husband. (IP. Wms. 378. 
381 .) The statute of distributions does not extend to the estates oifemmea 
covert. 29 Car. 2. c, 3. s. 25. 



son V. Daggett, 4 Vt. R. 336 5 Draper v. Jackson, 16 Mass. 4»0. On a prom- 
issory note given to the wife alone, the hosband may sue alone, or join the 
wife ; in which case, if he should die after judgment, the payment would sar- 
Vive to her, Philliskirk, v. Pluckwell, 2 M. &. S. 393 ; Gatew v. Madefy, 6 
M. & W. 427. 

(1) See Kent's Com. 135; Garforth v. Bradley, 2 Ves. Sen. 676. If tbo 
husband gain possession without suit, after the wife's death, his title is a0 
perfect, as if he had taken out letters of administration, Whitaker v. Whita- 
ker, 6 J. R. 112; and if any third person gain administration, he is consider- 
ed a trastee for the husband, during his lifetime, and after his death, for his 
representative, Id. If the husband, being administrator of his wife's Estate 
die, his executor or administrator is entitled to be administrator de bonis non^ 
in preference to her next of kin, Donnington v. Mitchell, 1 Green Ch. R« 
(N. J.) 243; Hendsen v. Colgin, 4 Munf. (Virg.) 231 ; and he is entitled to 
administer on that part of her property, derived from a sale of her father's real 
estate made by order of the orphans' court, Biggert v. Biggert, 7 Watts 663 • 
but if she dies after the order, but before the sale of an intestate's estate, he 
is not entitled to the whole of her share therein, as her administrator but only 
to a life interest, Ferree v. Elliott, 8 Serg. & Rawle, 312 ; see further Hurtt 
V. Fisher, 1 Har. &. Gill (Md.) 88 ; Leadenham v. Nicholson, Id. 967 ; State 
v. Erebs, 6 Har. &. John. (Md.) 31 ; Hammond v. Stier, 2 Gill 4b John. (Id.) 
81 ; Harleston v. Lynch 1 Dess. (S. C.) 244 ; but whoever is the administra- 
tor, the husband is entitled to her personal estate absolutely, Hoskins v. Mil- 
ler, 2 D3V. (N. C.) 360 ; but the wife's choses in action, unreduced to pos- 
session during her life, he holds as asseia, for the payment of her debts dum 
solOj 2 Kent's Com. 136 ; see Donnington v* Mitchell, 1 Green Ch. Ti. (N J ) 
243; N. y.R.S.II,p.75. 
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ed in that part, it hath been said, survive to the wife, (a) In the 
case of Blois v. the Countess of Hereford, (b) a settlement was 
made for the benefit of the wife, but no mention made of her 
personal estate : Lord Keeper decreed, that it should belong to 
the representatives of the husband ; and said that in all cases 
where there is a settlement equivalent to the wife's portion, 
it should be intended that he is to have the portion, though there 
be no agreement for that purpose, (c) But now, it seems, this 
extends only to the fortune she has at the time of the settlement 
and not to future accessions, which survive to the wife, if they 
consist of terms for years or choses in action, and are not 
216* reduced into possession by the ^husband, (d) unless the set- 
tlement expressly gives them to him. {e) 

Money, due upon mortgage, is considered as a chose in action, 
and subject to the disposal of the husband only, (2) whether the 
mortgage be in fee, or for a term ;(/) for though, in the case of 
a mortgage in fee, the legal fee of the lands in mortgage contin* 
ues in the wife, she is but a trustee, and the trust of the mortr 
gage follows the property of the debt. 

In one case {g) it is ruled that a voluntary assignment by the 
husband, of the wife's choses in action, though void as between 
the husband and the assignee, will yet have the effect of alter- 
ing the property, as between husband and wife. But it seems to 

(a) Free. Chan. 63. Cleland v. Gieland. 2 Vera. 502. Ca. Temp. Taib* 
168. Adams y. Cole. 

(b) 2 Vera. 601. 

(c) Eq. Cas. Abr. 69. 

(d) Per Master of the Rolls in Mitford v. Mitford. 9 Ves. 87. 10 Ves. 
574. Any act of authority is a reduction into possession as release, as- 
signment, and, of course, receipt. 

(e) 9 Ves. 87. 11 Ves. 574. Carr v. Taylor. AmbL692. Salwayr. 
Saiway. 

(/) 1 P. Wms. 458. Bosvil v. Brander, 2 Atk. 208. Bates v. Dandy. 
Where a husband promised to assign his wife^s mortgage, as security for 
money borrowed on his note, it was held a disposition pro tanto. Ibid. 

(g) IP. Wms. 378. Sqib v. Wym. 



(2) And the husband may release the mortgage, Marshal v. Lewis, 4 Litt. 
(Ky.) 141. 
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be now settled, (h) that the husband's assignment ki such case^ 
must be for a valuable consideration. (3) 

A court of equity will not interrupt the legcd title of the 
husband to the property of *his wife, unless called upon by *217 
him to lend its assistance ^ but if he ask for equity, he 
must do equity by providing for his wife. (£) 

And volunteers and general assignees, (whether by operation 
of law or otherwise,) are subject to the same equity with respect 
to the wife's property, as the husband is. (k) However it does 
not seem to have been yet determined that a court of equity will 
interfere, and interrupt the legal right of such assignees, any 
more than that of the htisband, where they can get possession 
of the wife's property without the aid of the court. {I) But where 
the property is the subject of equitable jurisdiction, and they are 
obliged to go into equity for the recovery of it, theire the court 
will oblige them previously to make a provision for the wife, (m) 
(4) And as against a particular assignee of a chose in action, 

(h) 2 Atk. 207. Bales v. Dandy, 417. Jewson v. MouIsod, 1 Br. Ch, 
Rep. 44. 

(i) 2 P. Wms. 639. Milner v. Colmer, 2 Ves. 669. 2 Atk. 420. 5 
Ves.515. 

{k) 1 P. Wms. 251. 2 Atk. 420. 1 P. Wme. 382. 4 Br. Ch. Rep. 139. 
See further on this head, posty chap. v. 

(I) Bunb. 86. Winch v. Page, 1 Str. 248. Gardner v. Walker, 603. 
2 Atk. 420. 

(to) 1 P. Wme. 382. Jacobson v. Williams, 251> 

(3) AnlCj p. 213. n. d—and see farther, Becket v. Becket, 1 Dickens' R. 
340 ; Johnson v. Johnson, 1 Jac. & Walker, 472 ; Stamper v. Barber, 5 Madd. 
157; Cassell v. Carroll, 11 Wheaton, 134; Hartman v. Doadel, 1 Rawle, 
279 ; Parsons v. Parsons, 9 N. H. R. 321 ; it has been held that the husband 
cannot assign the wife's conlingent interest, even for a valuable consideration, 
Terry v. Brunson, 1 Rich. Eq. R. 78 ; and see Magwood v. Johnston, 1 Hill 
Ch. R. 228 ; and in Pnrdew v. Jackson, 1 Russ. 1. where the husband and 
wife assigned for a valuable consideration a moiety of a share of an ascer. 
tained fund in which the wife had a vested interest in remainder, expectant 
on the death of a tenant for life, and the husband died, the wife and tenant 
for life still liviag, it was held that she might claim the whole share, as against 
the assignee. 

(4) A court of equity will not aid cither the husbaud, or his assignees, to 
recover the wife's choses in action, unless a suitable provision be made for 
her from them, 2 Kent's Com. 139 ; Duvall v. Farmer's Bank, 4 Gill dt John* 
(Md.) 282; Whitesides v. Donis, 7 Dana (Ky.) 107; Tiver v. Richardson' 

24 
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of the wife /or a valuable consideration, such equity it now seems 
will be supported as much as against general assignees, {n) 
218* •The interest of the wife's separate property is always 
payable to the husband, (o) if he maintains the wife. But 
where he receives a great part of her fortune, and will not settle 
the rest, a court of equity will not only stop the payment of the 
residue of her fortune, but will even prevent him from receiving 
the residue, that it may accumulate for her benefit, f^p) If the 
trustees once pay the wife's separate fortune to the husband, it 
ia irrevocable. {q)(B) 

(n) Macauley v. Phillips, 4 Ves. 17. Id. 528. FraoeoW. Franco. Like 
▼. Bereaford, 3 Vea. 506. I Vera. 18. Pitt v. Hoot, 1 P. Wm8.459. (Cox's) 
Worrali v. Mariar, 2 Vem. 270. Tudor v. Savigne, Pr. Ch. 412. Packer 
V. Wyndham, 1 Eq. Co. !Abr. 58. Walter v. Saunders, 4 Br. Ch. Rep. 
326. Pope V. Crashaw, 2 Atk. 417. 207. In these cases of particular a»^ 
signments, a distinction has been m&de between a intst term and chose in 
action of the wife. Cox's note in 1 P. Wms. 459. and it seems that a trust 
term may perhaps be exempt from the wife's equity, because it may be ta- 
ken at law under a /Y. Fa. 4 Yes. 19. 528. 2 Vein. 270. 

(o) Ves. 5C1. and his executors are not accountable for interest, thougb 
assets are liable for principal sums received by him under his wife's per- 
mission, where her separate personal estate was vested in trustees, 2 P. 
W- 82. PowcU V. Hankey. 

<p) 3 Atk. 21. 4 Ves. 15. 11 Ves. 12. Wright v. Morley. 

(q) Pr. Chan. 414. Squire y. Dean, 4 Br. Ch. Rep. 326. 

7 Monroe (Ky.) 660; Fabro v. Golden, 1 Paige 166 ; Bennett v. Dillingbam, 
2 Dana (Ky.) 437 ; Durr v. Bowyer, 2 McCord, Ch. 368 ; Kenny v. Udall, 
4 J. Ch. R. 318; Rees v. Waters, 9 Watts 90; Mcfilfaatten v. Howell, 4 
Hayw. (Tenn.) 19 ; Van Epps v. Van Deusen, 4 Paige 64. This will not be 
the case however, if the wife live apart from] her husband without cause, or if 
she has a sufficient provision from any source, Fry v. Fry, 7 Paige 462 ; Mar- 
tin V. Martin, I Hoff. Ch. R. 462. If the husband can acquire possession, 
without suit at law, or in equity, he will not be disturbed in his^ight, Howard 
y. Mofikt, 2 J. Ch. R. 206 ; Thomas v. Sheppard, 2 McCord, Ch. R. 36 ; Dea- 
rin V. Fitzpatrick, 1 Meigs (Tenn.) R 551. 

(5) Unless paid after a bill was filed, Murray v. Lord Elibank, 10 Vesey, 
90 ; and money, the accumulation of dividends from stock settled to tlie wife's 
separate use, passes to the husband, on the wife's death if undisposed of by 
her, under a proper power. Tugman v. Hopkins, 43 E. C, L. R 205 (4 M. 
& G. 389;) see Malony v. Kennedy, 10 Sim. 254 ; but property settled to 
her use before marriage is not attachable by his creditors. Dean v. Brown, 12 
E. C. L. R 30 (2 C. & P. 62 ;) Haslington v. Gill, 26 Id. 171 (3 Doug. 416 ;) 
Jones V. Etna Ins. Co', 14 Conn. 501 ; and in Connecticut, the husband does 
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Whatever the wife during coverture earns by her labor, is 
solely the husband's. (6) " Indebitatus <issumpsit," was brought 
by husband and wife, in which they declared that the defendant 
was indebted to them for perriwig-maker's work done by the 
wife, " (id damnum ipsorum /' and on demurrer judgment 
was given against the plaintiff :(r) for this being a general *219 
" indebitatus assumpsit " implied by law, the law will im- 
ply any promise made to the wife, for she is as servant to the 
husband, who is at all the charges in furnishing hair, &c. ; and 

(r) Saik. 114. pi. 2 Garth. 2,251. 4 Mod. 156. Backley and ux v. 
Collier. 

«)t, on the death of his wife, become entitled aa heir or survivor to personal 
property, secured to her sole and separate use, Baldwin v. Carter, 17 Conn. 
201 ; for the law elsewhere in such cases, see Stewart v. Stewart, 7 J. Ch. 
R. 239 ; 2 Story Eq. 614. If the husband permit the wife to acquire a sep- 
arate estate in personal property by her own labor or by a gift firom himself 
or another, a voluntary assigrnee cannot impeach it, and the wife may pass the 
property by gift, Rogers v. Fales, 5 Barr. (Penn.) 154. If the wife permit 
the husband to receive the rents and profits of her separate estate, the pre- 
sumption is, she intended to make a gift of them to him. If having a sepa- 
rate estate, the wife lend money to her husband, the statute of limitations does 
not begin to run against her until his death, Towers v. Wagner, 3 Wharton 
48 ; and whether the transaction is to be considered a gift or a loan, 13 a ques- 
lion of evidence, and the mutual harmony of the parties is admissible evi- 
dence to determine the question. Id. ; McGiinsey's Appeal, 14 Serg. d^ Rawle 
64. A wife who has a separate estate by will, under the charge of a trustee, 
may on her husband's death, convey the same in her own name. Smith v. 
Starr, 3 Wharton 62 ; but a trust for the separate use of a married woman 
ceases, on her husband's death, and does not revive on her second^marriage, 
Hammersly v. Smith, 4 Id. 126. 

(6) Although the wife lived separate, and apart, and supported herself and 
her children. Glover v, Drury Lane, 18 E. C. L. R. 269 (2 Chitt^ 117 ;) and 
although her husband was living in actual adultery, Russell v. Brooks, 7 Pick, 
65 ; but see Starrett v. Wynn 17 Seig. d; Rawle,UdO. And if the wife sur- 
vive the husband, she can maintain no action, for her personal services dur- 
ing coverture, if there has been no express promise made to her, Prescott v. 
Brown, 23 Maine, 305. An ante-nuptial agreement, that the wife shall have 
her own earnings, is void as against the husband's creditors, Keith v. Woom- 
bell, 8 Pick. 211 ; but ante-nuptial agreements that her property shall contin- 
ue to her sole and separate use, are valid, Baldwin v. Carter, 17 Conn. 301 ; 
If the wife, living apart from her husband, and not supported by him, deposit 
money in her name by his consent, his creditors may notwithstanding attach 
t, Ames V. Chew, 5 Mete. 320. 
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therefore the law implies that the promise was made to him on^ 
ly, and that he alone ought to have sued. (7) But if a special 
assumpsit had been brought by both, on an express promise to 
th9 wife^ it had been good, (s) 



220* •CHAPTER HI. 

1. Haw far Acta of the Husband in respect of his Wife? a 
^Freehold are binding on her, 2. What Acts of Wife are 
binding. 3. What voidable. 4. What void. 6. What Acts 
and Agreements before Marriage are revoked atid avoided by 
the Marriage. 6. Of Evidence in Cases of Coverture. 

At common law, any alienation made by the husband of his 
wife^ landy whether by feoffment^^fino, or recovery, was a dis- 
continuance, by which, after his death, she was disabled from 
entering, and was put to her ^cui in vita^ to reinstate herseH 
But the 32d H. 8. c. 28. it is provided, that no fine levied by the 
husband alone (or feoffinent, or other act,) of lands being the 
fireebold and inheritance of the wife, shall in anywise be, or 
make a discontinuance, or be otherwise prejudicial to her or her 
heirs ; but that the wife and her heirs shall and may lawfully en- 
ter into the said lands, according to their rights and titles therein ; 
and the statute extends to lauds which the husband has jointly 
with his wife, (a) or with her, and to the heirs of their bod- 
ies. (6) 
221* *So that such fine, feofiment, d&c. is binding on the wife^ 

(J) Cro. Eliz. 61. 96. Cro. Car. 439. 
(a) Co. Lit 326. 2 Inst. 681. 8 Rep. 72. 

(6) 2 Inst 681. 9 Rep. 138. Cro. Car. 477. And the wife, if entiUed 
to reversion or remainder in tail expectant on an estate tail in the husband, 
may enter afler his feoffment or fine, but not after his recovery. Co. Lit. 
326. a. 8 Rep. 72. b, Touchst 46. 

(7) And they cannot in such a case jointly sue, either in indehitaltt^ assump- 
sit^ or in book account, Gay v. Rogera» 18 Vt E. 342 ; alUer if tbero is any 
express promise to the wife» Id. 
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only during coverture, (c)(1) However, if the husband and 
wife are jointly seized in tail, and the husband alone makes a 
feoffment, &c., and his wife dies before him, the issue shall not 
enter during the life of the husband; ((2) nor if the husband 
was seized in right of his wife, and had issue, (e) And if 
the wife neglect to enter within five years after the death of her 
husband, and the fine was with proclamation, her entry is taken 
away, and her right forever extinguished. (/) So, if she her* 
self levy a fine before entry, her entry is barred, (g) 

*And if the wife die without an heir, after a discotinu- '222 
ance by her husband, entry is not given to the lord by es- 
cheat, {h) 

By the statute 32 H. 8. c. 28. the wife must be made party to 

(c) Com. Dig. Bar, and Pern. K. A feoffment by husband and wife 10 
a discontinuance, for though the wife joins, it is the act of the husband 
alone, Co. Lit. 326, that a recovery by the husband is void, see F. N. B. 
468. 2 Inst 343. Plowd. 57. Booth. 185. A parcener may, ailer her 
husband's death avoid by entry, unequal partition made by her husband 
and herself. Lit. Sec. 256. 

{d) Go. Lit. 326. Hob. 261. If there be a divorce a vinculo mairvmo^ 
nH after the discontinuance, the wife may enter immediately. 8 Rep. 73. a. 
Grenely's case. 

(e) Co. Lit. 326. 

(/) Ibid. Dy. 72. 162. Plow. 373. 8 Rep. 72. Where the wife refuses 
to levy a fine, equity will not enforce the husband's covenant that she shall 
levy it, but order the purchase-money to be refunded with costs. 4 Yin. 
Abr. 203. pi. 4. Ooutram v. Round, 8 Yes. 515. See Lord Chancellor'9 
argument. But see 3 P. W. 189. Hall v. Hardy. 

{g) 2 Roll. Rep. 311. Cro. Car. 320. 

{h) Hob. 261. Copyhold lands are not within the letter or equity of the 
statute, because the husband cannot discontinue the wife's estate by sur- 
render 5 for nothing passes by the surrender but what the surrendcrer may ' 
lawfaUy part with. Gilb. Ten. 177. 189. Moor, 596. 1 RoU. Abr. 632. pi. 
25. 4 Rep. 23. 

(1) Any conveyance, by the husband alone, of his wife's land, passes only 
his interest, although given for the fee ; but the deed is operative as to him, 
without any assent by the wife, Rangely v. Spring, 21 Maine, 180 ; and the 
purchaser may maintain ejectment, McClaim v. Gregg, 2 A. E. Marsh (Ey.) 
457 ; and see Bailey v. Duncan, 4 Monroe, (Id.) 260; for such a transfer is 
good as to both, during their joint lives, and in some states, she has seven 
years after coverture ceases, to recover possession, Munnerlyn v. Munnerlyn, 
2 Brevard (S. C) 2 ; and see Miller v. Miller, 1 Meigs, (Tenn.)484 1 Clea^- 
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any lease by a husband of the inheritance of his wife ; such 
lease must be by indenture, in the name of the husband and 
wife, and sealed by the wife ; and rent reserved to husband and 
wife, and heirs of the wife according to her estate in the same 
— and must be the most accustomable rent paid for the same 
lands within twenty years next before the lease— -the lease not 
to exceed twenty-one yearS| or three lives, from the day of mak* 
ing ; nor to commence till the expiration, or within €«ie year 
thereof, of any former lease of the same land. Nor is the lease 
to be granted without impeachment of waste. The statute does 
not extend to a grant of any reversion ; nor to leases of land 
not most commonly letten for twenty years next before such 
lease. 

It was always held necessary, as well before as since the stat- 
ute of 33 H. 8. c. 28, that a lease by husband and wife should be 
by deed; for if it be not the lease is void, and cannot be affirm- 
ed by acceptance of rent by the wife after the husband's de- 
cease; and the reason is, because her assent is necessary at 
223* 'the commencement of the lease, and that can only be giv- 
en by deed, (t) Still however, if the lessee or any other 
plead a demise by husband and wife, it is not necessary to pZead 
it to be by deed, {k) An^ a lease by husband and wife of the 

(t) Dy. 91. b. 

(k) 2 Rep. 61. b. Wiscot'e case. 

\y y. McDowaU, 1 Cheves (S. C.) 139 ; Miller v. Shakelford, 3 Dana (Ky.) 
289. But to pass the interest of the wife, there must be proper words of war- 
ranty or grant on her parU Melvin v. Lock, &c. 16 Pick. 137 ; Payne v. Par- 
ker, 10 Maine 178 ; Foster v. Dennison, 9 Ohio, 121, and merely affixing her 
signature and seal to the deed " in token of her relinquishment of all her right 
in the bargained premises" is not sufficient, Bruce v. Wood, 1 Mete. 542 and 
see Lithgow v. Kavenagh, 9 Mass. 161. 

So the husband's lease of her lands, is not binding after his death, and she 
may then disaffirm it, although she has herself received rent since his death, 
Jackson y. Holloway, 7 T. R. 81. He has no right to commit waste on her 
lands, Bebb v. Perley, 1 Greenl. R. 16 ; nor can he bind her, by his assent to 
erroneous boundary lines, Bradstreet v. Pratt, 17 Wend. 44 ; and if he as- 
sent to a partition, by which his wife receives more than her share of the real 
estate, and he pays the balance, be thereby acquires no title to the land thus 
•et off, except what his marital rights confer, Campbell v. Wallace, 12 N. H. 
R. 362 } and whatever interest he may acquire in her lands, it ceases alto- 
gether on a divorce a vinculo, Burt v. Hurlbut, 16 Vt. R. 292. 



Sect. 1.] COYERTURE. 333 

wife's lands^ not pursuant to the statute, is a good lease during 
the coverture, and may be pleaded as their lease, {I) though it 
be without ^any reservation of rent ; for the lease is not void, be- 
cause the wife, after the husband's death, may affirm it by an ac- 
tion of waste, or accepting fealty, (m) and where rent is reserved, 
by acceptance of rent ; (n) or disagree and avoid it by an eject- 
ment or action of trespass, (o) If she accepts rent after the hus- 
band's death, she is liable to the covenants in the lease : and if 
a lease be made to a husband and wife by indenture, and she 
agrees aft;er the husband's death, she is liable to all the cove- 
nants contained in the lease, except such collateral covenant^^ 
(as the payment of a sum in gross, &c.) which charge the per- 
son and not the land, (p) If the husband alone makes a lease 
for life of his wife's land, it seems to be only voidable, and 
that the wife must enter after his death to *avoid it ; but if <*324 
he alone makes an estate for years, it is absolutely void, 
and determined by his death, and therefore cannot be affirmed 
by acceptance of rent after. 3 Wms. Saimd. 181. a. The rea- 
son of this distinction Sergeant Williams lays down, because the 
lease for life commences by livery. However, unless the estate 
for life were granted by feoffinent, it does not commence by a 
more ceremonious livery, than a ietm for years under an inden- 
ture ; so that the reason advanced, unless applied to a mere pa- 
rol li>.ase, fails. And in 3 Bacon's Abridgment, 306, it is said to 
be clearly agreed in all the books, that if the husband alone 
makes a lease of his wife's lands for years, by indenture, reserv- 
ing ^ent, it is a good lease for the whole term, unless the wife by 
some act shows a dissent to it ; and if she accepts rent which 
accrues after the husband's death, the lease is thereby become 
absolute and unavoidable. However, none of the authorities ci- 
ted bear out this position, and the matter is perhaps still doubt' 
ful.(?) 

Husband and wife make a lease not pursuant to the statute, 
the lessee enters, and the husband, before any day of payment, 
dies ; the wife takes a second husband, who at the day accepts 

(/) Ibid. (m) Halt. 102. 

(n) 1 Roll. Abr. 34a Y. pi. 2. 7 T. R. 478. Doe v. WeUer. 

(o) 3 Rep. 27. b. 28. a. Cro. Jac. 563. 

(p) Bro. Covenant, 6. Coverture, 11. Cro. Jac. 563. 

(q{ 2 Wms. Saund. 181. a. 
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rent and dies : it was holden that the wife could not now avoid 
the lease, for by her second marriage she transferred her power 
of avoidance to her husband, and his acceptance of the rent binds 

her. (r) 
522^# *l^he husband, seized of copyhold lands in right of his wife 
in fee, makes a lease thereof for years, not warranted by the 
custom, which is a forfeiture of her estate; yet this shall not bind the 
wife or her heirs after the husband's death, but that they may enter 
and avoid the lease, and thereby purge the foifeiture ; (s) and 
the diversity seems between this act, which is at an end when 
the lease is expired, or defeated by the entry of the lord, or the 
wife after the husband's death, and such acts are a continuing 
detriment to the inheritance, as wilful waste by the husband, 
which tends to the destruction of the manor ; so of non-payment 
of rent, denial of suit, or service ; for such forfeitures as these 
bind the inheritance of the wife after the husband's death ; but 
in the other case the husband cannot forfeit more than he can 
grant, which is but for his life, 

A woman guardian in socage marries, and joins with her hus- 
band in making by indenture a lease for years of the ward's 
lands, yet after her husband's death she may avoid the 
226* same f(^) for though the wardship of the body 'and land 
is in this case but a chattel, yet the wife being possessed of 
it for the benefit of the infant, the husband's disposition shall 
not bind her after his death, but that she may avoid in right of 
the infant, whose guardian she still continues to be ; and her 
own joining in the lease was not material, because she was then 
under covertture. 

2. It has long been settled that a married woman may exe- 
cute a power, whether appendant, in gross, or simply collat- 

(r) Dy. 159. 1 Roll. Abr. 475. 1 RoIL Rep. 132. Dyer adds a quxre, 
for Broke disagreed. If there be an express condition annexed to the es- 
tate of a woman who marries, the laches of the husband to perform the 
condition loses the estate forever. Co. Lit 246. b. So the laches of the 
husband to perform a condition in law which requires skill — ^as where a 
woman has the office of Parker, dbc. Co. Lit 233. 

(») 2 RoU. Rep. 344. 361. 372. Cro. Car. 7. Cro. El. 149. 4 Rep. 29. 

(0 Plow. 393. Co. Lit. 351. 1 Roll. Abr. 345. 
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cral. (tiX2) Thus, if a married woman is tenant for life, with a 
power of leasing in possession, she cannot raise a mortgage term 
for instance, without a fine or recovery ; "but by the mere eXecti^ 
tion of her power she may create a lease, which will at least in 
part, and may perhaps wholly, take effect out of her interest.^ 

It is not material, whether the power is given to an Unmarried 
woman who afterwards marries, (a?) or to a married woman who 
afterwards takes another husband ;(y) but a power given ex- 
pressly to a woman being sole, cannot be executed during 
coverture,(j2r) though 'it is clearly settled that dLfernme covert ^^SBt 
may execute a power given her whilst sole. And the heir- 
at-law of a woman is bound in equity by a mere agreement eiF 
tered into before marriage, between her and her husband, that 
she might dispose of her estate during coverture, (a) But where 
the agreement is, that the wife may dispose of the estate by will, 
a will made before marriage, though subsequent to the agree- 
ment, will be revoked by the marriage. {b){Z) 

If the wife join the husband in a fine to convey her own in- 
heritance, it ought to be received, if, upon her examination, it 
appears to be vohintary and free from constraint ; and if she be 
of full age, the fine s'lall hiril her as if she had been sole, (c) 

But the books which say that a fine shall not hind a woman 
under coverture, unless she be examined^ must not be constrtted 

(u) Harris v. Graham, 1 Roll. Abr. 329. pi. 12. 1 P. Wms, 149. Travel n 
Travel, 3 Atk. 711. 2 Yes. 191, cited. 
(x) Finch. 340. Gibbons V. Moulto, v. 

f v) 2 Com. 494* Bayley v; Warberton^ 1 Ves; 157. Burnett ▼: Mann. 
U) 1 Ch. Ca. 17. Lord Antrim v. Duke of Buckingham; 
(a) Ambl. 468. Wright v. Englefield, 5tt5. Rippon v. Dawding. 
)b^ 2 Br. C. C. Hods. dem. v. Loyd, 2 T. R. 697. Doe v. Staple, 
(c) 18 E. 4. 12. 1 Roll. Abr. 347. 2 Roll* Abr. 20. 2 Inst 515. 



(2) Bac. Abr. Baron and Femim I. Reeve's Dom. kel. 120 ; Sugden 
on Pow. 148 ; Ela v. Card, 2 N. H. R. 176 ; Tyrce v. Williams, 3 Bibb. 
(Ky.) 367; 4 Id. 430; Daniel v. Uply, Latch, (Am. Bd.) 134; Peacock r. 
Monk, 2 Vesey, Sen. 191. 

(3) But a will made during Coverture, is valid, Barnes v. Hart, 1 Yeat^i 
221 * Barnes v. Irwin, 2 Dallas, 199. In Massachusetts, a marriage with- 
out issue is not a revocation of the wife's will made before marriage, 
Church V. Crocker. 3 Mass. 21 ; and as to ante-nuptial contracts allowing 
her to make a will of her property, see, Osgood v. Breed, 12 Mass. 525; 
Newburyport Bank v. Stone, 13 Pick. 420. 

25 
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as if it were in her power to reverse the fine for want of her ex« 

amination ; (4) they are to be understood in this sense, that 
228* the judge ought *not to receive a fine without examining 

her. {d) Ho wever the examination of a femme covert i&noi 
always necessary in levying fines^ because that being provided, 
that she may not at the instance of her husband make any un- 
wary disposition of her property, itTbllows, that when hus- 
band and wife take an estate by the fine and part with nothing, 
the femme need not be examined : but where she is to convey 
or pass any estate or interest, either by herself or jointly with her 
husband, there she ought to be examined ; therelfore if A. levies 
a fine '^ come ceo " to baron and femme^ and they render to the 
conusor^ ihe femme shall be examined : so it is where she takes 
an estate by thefine, rendering rent, {e) 

If a man makes a jointure on his wife, either before or afbr 
marriage, and they both join in a fine, she is bound thereby ;(/) 
and if the jointure was made before marriage, she is barred to 
claim dower in any other lands of the husband'sr. But if the 
jointure was made during coverture, she may claim dower in the 

other lands. (5) 
229* *If ftaron dxAfemme^ by fine " sur amcessit^^ grant lands to 

J. S. for 99 years, and warrant the said land, during the said 
term, and the baron dies, and J. S. is evicted by one that bath 
a prior title, he may thereupon bring covenant against the/cmme, 
notwithstanding she was covert, at the time that the fine was 
levied. (g-)(6) 

(i) 2 iDBt. 515. 

(tf) 2 Inst. 515. 2 Roll. Abr. 17. 
(/) Co. Lit. 86. Dy. 858. 

{g) 2 Sannd. 177. 1 Sid. 466. 1 Mod. 290. 2 Eeb. 6B4, 703. Wotton 
Y. Hale. 

(4) But want of examination, and a certificate thereof, in compliance 
with the statutes, will defeat a deed in which the wife joined with her hus- 
band, Jourdan v. Jourdan, 9 Serg. & Rawie 268 ; Evans v. Commonwealth, 
4 Id. 273; Jackson v. Cairns, 20 J. R. 301; Elliott v. Piersol, 1 Pet 328; 
Lewis V. Waters, 3 Har. & McHenry 430 ; Meddocks v. Williams, 12 
Ohio 377 ; post, p. 326, note. 

(5) And she may claim dower in other lands if evicted from her jointure, 
Hastings v. Dickinson, 7 Mass. 153. 

(6) In this country, 9^ femme covert is not bound on a covenant of war- 
ranty in a deed executed by herself and her husband, Jackson v. Vander- 
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If difemfne covert join with her husband in levying a fine to 
raise a sum of money by way of mortgage, this shall bind her, 
(A) And it has been holden that a mortgage for years, by bus- 
band and wife, of the wife's inheritance without any fine levied, 
may be confirmed by circumstances, by the wife when disco- 
vert, although there be no actual re-delivery of the deed, (t) 

A recovery, as well as a fine by husband and wife, is bind- 
ing, {k) And a demise for life, or years, of the wife's land 
made by husband *and wife pursuant to the statute 32 H. *230 
8. c. 28. (/) is binding ; though the wife be an infant ; (m) 
for the statute only says, '^ if any of full age seised in the right 
of his wife." 

A wife, we have seen, may, without her husband, execute a 
naked authority, whether given ^before or after marriage, (n) (7) 
So, where both interest and authority pass to the wife, if the 
authority be collateral to and do not flow out of the interest ; (o) 

(h) Bac. Abr. Bar. and Fern, 1 Ca. Temp. Talb. 41. Penne y. Peacock. 
Where the money shall be paid out of the personal estate of the husband see 

1 Vefn. 213. Brand v. firend, post^ chap. V. seo. 2. C. Where husband and 
wife mortgaged, and answered jointly on a bill to foreclose ; the joint answer 
was held equal to a fine, and the mortgage good, Mos.248. and see Bunb. 162. 
Roupe V. Atkinson. 

(i) Cowp. 201. Goodright v. Strahan ; but see 2 P. Wms. 126. Drybut- 
ter V. Bartholomew, post^ chap. V. s. 2. C. 

(k) 10 Rep. 43, 2 Roll. Abr. 395. 

(I) Anle^ sec. 1. But a joint demise is disproved by evidence of a receipt 
for rent given by husband only. 2 Taunt. 160. Parry v. Hindle. 

(m) 3 Leon. 133. 

(71) Hargr. Co. Lit. 112. a note 6. 

(o) 2 Yes. 191. Peacock v. Monk. 

heyden, 17 J. R. 167; Martin v. Dwelly, 6 Wend. 14; Wadleigh v. 
Glines, 6 N. H. R. 17; Whitbeck v. Cook, 15 J. R. 483; Nicholson y. 
Helmesiey, 3 Harr, & McHen. (Md.) 409 ; certainly no farther than cov- 
enant may operate by way of estoppel. Fowler v. Shearer, 7 Mass. 21 ; 
Colcord v. Swpn, Id. 291 ; Hill v. West, 8 Ohio 225 ; Nash v. Spafford 
10 Mete. 192, 4 Bibb, (Ky.) 436; but see Nelson v. Harwood, 3 Call, 
(Virg.) 394; that a covenant for further assurance may be binding; nei- 
ther is a wife bound by her covenant to levy a fine, or convey her estate, 

2 Kent's Com- 168 ; Butter v. Buckingham, 5 Day 492 ; Watrons v. Chalk- 
er, 7 Conn. ^24; Lane v. McKean, 15 Maine 304; JSa; parte, Thomas, 3 
Qreeni. 50# 

(7) See ante p. 226. 



290 LAW OF [Chap. m. 

because then the two are as unconnected as if they were vested 
in different persons. And as a femme covert may, without her | 

husband, conyey lands in mere execution of an authority or pow- 
er ; so she may in performance of a condition, as where land 
is vested in her on condition to convey to others. ( p) It is doubt^ 
fill, however, whether she can convey lands as trustee, without 
her husband joining in the conveyance, {q) 

The receipt of money by the femme, will be binding on the 
husband, if it appears that she usually receives and pays for 

him.(r)(8) ! 

231^ *It has been thought that a woman cannot, without the > 

consent of her husband, take upon herself the execution ' 

of a will. (9) However, there is no instance of a prohibition being i 

In such case granted to restrain the proceedings in the spiritual i 

court ; but she cannot, without her husband joining, release the 
testator's debts, for that might go to chaise the husband. The 
husband may obtain probate for his wife, without her consent ; 
but she will not in such case be liable to a devastavit, (s) 

3. But if husband and wife levy a fine, and the wife is 
within age, they may join on a writ of error to reverse it during 
the minority of the wife, not by any privilege of coverture, but 
because the act was voidable by reason of infancy, (t) 

(p) Sir W. Jon. 137. (q) Co. Lit 112. a. note fl. 

(r) 2 Freem. 178. Seaborn v. Blacks ton. 

(s) Fonbl. Eq. T. 03. 

(r) F. N. B. 31. 1 Leon. 15. 3 Lev. 36. 

(8) Spencer v. Tisue. Add. R. 316; and the husband's authority may 
be imphed, if he knew she received money for him, and did not dissent. 
Thrasher v. Tutrle. 22 Muine R. :i35 ; and see Feuner v. Lewis, 10 J. R. 
38. White v. White, 2 How. (Miss.) 931. 

(9) And the authorities certainly Kupport Ihis position ; see Godolphin's 
Orphan's Legn«y, 110; Toller on Executors, 34; Williamson Ex. 117; 
Thrustoul V. Coppin. 2 Wm Bl. 801; Bac. Abr. Executors, (A.) 8. In 
Bdmundson v. Roberta. 1 How. (Miss.) 322. it was he d that the appoint- 
ment of a married woman as executrix, authori es the husband to exer- 
cise during her 'ife, all the powers of an executor ; and in Barber v. Bush, 
7 Mass. 510, that where a fenimesoh'iQ appointed executrix, and alter- 
wards marries, the hu >and becomes a joint ex cutor with her by virtue 
of the marriage. See Tyree v. Williams, 3 Bibb. (Ky) 367, that a pow- 
er to a femme covert executrix, may be duly executed without her hus- 
band. 
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And if a femme covert levies a fine of her own inhetkance 
without her husband, though this shall bind her and her heii^i 
because they are estopped to claim anything in the land, and 
cannot be admitted to say she was covert against the record ; 
yet may the husband enter and avoid it, either to restore him to 
the freehold he held ^^jure uxoris^^^ or after her death to re- 
store himself to his tenancy by the Vurtesy ; because no *282 
act of a femme covert can transfer the interest which the 
intermarriage hath vested in the husband ; and if the husband 
avoids it during the coverture, the wife or her heirs shall never 
after be bound by it. (t<) 

If K femme covert^ as jofc, levies a fine executory, and ezecu* 
tion is sued against the husband and wife, he may stop the ex^ 
ecution, because no act of hers can prejudice him; and if in this 
case the husband makes default, and she is received, she may, 
for the benefit <A her husband, disturb the execution of her 
*own fine ; but after the death of her husband she cannot **233 
avoid it. {x) An entry of the husband into part of the land 
whereof the wife alone levied a fine, will avoid the whole fine.(y) 

A bargain and sale by husband and wife, of the wife's lands, 
by deed indented and enrolled, is voidable by the wife ; for a 
wife cannot be examined by any court, without writ, and there 
is no writ allowed in this case ; {z) and no act is binding on her, 
in which she has joined her husband, without such examina- 
tion, (a) (1) 

{u) Bro. Pines. 33. Co. Lit 46. 7 Rep. 8. 10 Rep. 43. Hob. 225. Where 
the husband covenanted that his wife, then a minor, should, when she came 
of a^, levf a fine, which she afterwards consented to do, but the husband was 
absent; she was only allowed to acknowledge it *^de bene esse** 2 B1. Rep. 
1205. Moreau's case. And where a woman lived separate from her husband, 
under articles, by which it was prrreed, that she should enjoy to her own use 
such CRtates ns !<hould come to her during^ coverture, and that the husband 
'* would join to such uses as f^hp should appoint," the court of C. P. held she 
migfht surrender copyholdf*. wilhoid her hvshandjmning, and without a special 
custom for that purpos'*. 1 H. B. 334. Compton v. Collinson. 

(x) Bro. T t. Fine, 79. 

(y) 1 Preem. 39S. Mayo v. Cimbes. (z) 2 Inat. 673. 

(a) 2 Alk. 180. OroHvenor v. Lane, where a woman joined her husband in 
assiffning a leja'^y in trust for her daugrh'rr ; but was held entitled to it after 
her husband's death ; 2 Vet*, jun 873 Wriffht v. B iiler, where she joined 
her Hm ' ' !n a««iflrnin»T a heque^* o' h'»r own to him. 

(1) It now is well settled, that the wife may, by Joining with her hOBbaod 
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A femme covert is capable of purchasing ;(6) for such an act 
not being necessarily disadyantageous to the husband, he is 
supposed to assent to it, as being for his advantage ;(2) but 
234* *he may disagree and avoid the purchase, and if he pleas- 
es being trover for the recovery of the purchase-money.(c) 

{h) Ca Lit 8. And a bond to ber singly is good, Bro. Obligation^ pL 36, 
(e) 1 Ld. Raym. Garbrand v. Allan. The like remedy for money lost by 
the/emme at carda, 1 Sid. 112. Rey v. Stepbens. 

in the deed, and by a private examination and acknowledgment, with a 
certificate thereof) made by a proper officer and duly recorded* according 
to the statutes of the several states, convey her own estate, so as to bar 
herself and her heirs. It is essential however, that the husband join with 
her ; that the wife use proper and apt words of grant and conveyance, and 
in the body of the instrument; and that all the requisites of the statute be 
rigidly adhered to, or the deed is void. It is unnecessary to do more than 
cite some authorities, an examination of which, will illustrate the extreme 
eare necessary in executing such instruments. See 1 Binn. 470 ; 2 Id. 341 ; 

6 Serg. & Rawie. 49; 9 Id. 268 ; 16 J. R. 110; 20 Id. 301 ; 5 Mass. 463; 

7 Blackford, 410; 2 N. H. R. 176, 402; 3 H. db McH. 430; 1 Pet 105 ; 1 
Call. 190 ; \ Munf. 518 ; 2 Hayw. 401 ; 2 R. Con. Ct. 12 ; 3 Monroe, 397 ; 

1 Yerger, 413; 3 Har. & John. 377; 3 Rand. 468 ; 8 Cow. 277 . 7 Serg. 
A Rawle. 48; 5 Mason, 67; 3 Dana, 320 ; 2 B. Monroe, 12 ; 4 Dev. 514; 

2 Id. 306 ; 12 Ohio, 364, 377 ; 9 Id. 121 ; 10 Maine, 178. By the statute of 

3 & 4 Wm. IV. ch. 74, similar provisions exist, but the husband's joining 
in the conveyance, which has been repeatedly held necessary in this coun-« 
try, has there been dispensed with, where the parties were living apart by 
mutual consent, and the husband refused to join unless he received part of 
the purchase money. Matter of Sarah Woodcock, 50 E. C. L. R. 436, (1 
M. G. A S. 437) ; but in England also, as well as in this country, the 
courts are very strict in requiring the wife's acknowledgment before a 
proper officer ; see, In re Street, 2 M. G. db S. 364. Id Massachusetts no 
separate acknowledgment by the wife is necessary. Although an actual 
conveyance, properly made, as above described is binding on the wife, any 
agreement to convey, is not binding, Butler v. Buckingham, 5 Day, 492 ; 
anU p. 229, note 6. 

(2) Bac. Abr. Baron and Femme, I. And a lease or bond to her cJona 
is good unless her husband expressly dissents. Baxter v. Smith, 6 Binney, 
427 ; Brown v. Langford, 3 Bibb, (Ky.) 497 ; and an acceptance by the 
husband of a deed of gifl to the wife, is an acceptance by her, and her re- 
fusal is of no effecl, Brackett v. Wait, 6 Vt. R. 411. II she pays from her 
separate estate, part of the consideration for certain land, a conveyance 
thereof to her, with her husband's assent, is good against all but his cred- 
itors, Marshall v. Pierce, 12 N. H. R. 127. Deeds are oflen made to a 
frmme covert and her husband ; in which ease, they take a peculiar estate ; 
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However, if he neither agrees nor disagrees, the purchase is 
good ; for his conduct shall be esteemed a tadt consent, since it 
is to turn to his advantage. But in this case, though the hus- 
band should agree to the purchase, yet may the wife after his 
death waive it ; for having no will of her own at the time of the 
purchase, she is not indispensably bound by the contract ; there- 
fore if she does not, when under her own management and will, 
by some act express her agreement to such purchase, her heirs 
shall have the privilege of departing from it. 

4. Afemme covert, In consequence of the sole authority vest* 
fed in her husband, having no power to make a contract, 
her contracts *are absolutely void ; (d) and if she sell or *236 
dispose of the money or goods of her husband, without his 

(d) R. by all the jadges, 1 Sid. 120, therefore she cannot be sued when a 
widow, on a promissory note by her during coverture, 1 Str. 94. Loyd v. Lee. 
She can do no act to estop herself. Per. Ld. Kenyon, 7 T. R. 6S9. If she 
borrow money and it is expended in necessaries, equity will put the lender in 
the place of the tradesman, (Pr. in Ch. 502. Harris v. Lee,) though at law the 
husband is not bound, 1 P. Wms. 463. S. C. 

it being neither a joint-tenancy, nor a tenancy in common, but they are 
both seised of the entirety, and neither can sell without the consent of the 
other and the survivor takes the whole, 2 Kent's Com. 132 ; Rogers y. 
Benson, 5 J. Ch. R. 431 ; Harden v« Springer, 14 Maine, 407 ; Dickinson 
V. Codwise, 1 Sandf. Ch. R. 214 ; Doe v. Howland, 8 Cowen, 277 ; Den 
Y. Hardevburgb, 5 Hoist (N. J.) 42 ; Fairchild v. Chastelleauz, 1 Barr. 
(Penn.) 176 ; Needham y. Branson, 5 Iredell, (N. C.) 426 ; Brownson y. 
Hull, 16 Vt. R. 309 ; Thornton v. Thornton, 3 Rand. ( Virg.) 179 ; Jackson 
Y. Stevens, 16 J. R. 110; Jackson v. McConnell, 19 Wend. 175 ; Barber v. 
Harris, 16 Wend. 616; Den v. Whitemore, 2 Dev. <& Batt (N. C.) 637; 
Taul v. Campbell, 7 Yerger, (Tenn.) 319 ; Greenlaw v. Greenlaw, 13 
Maine, 186 ; Ross v. Ganison, 1 Dana, (Ky.) 37 ; Rogers y. Grider, Id. 243. 
In Connecticut however, the husband and wife are considered joint tenants, 
and the husband may convey his interest separately, Whittlesey y. Fuller, 
11 Conn. 337. In Ohio they are held to be tenants in common, Sargent 
Y. Steinberger, 2 Ohio, 306 ; Wilson y. Fleming, 13 Id. 68. A statute de- 
claring that conveyances of land to two or more, shall be construed to 
create a tenancy in conunon, and not a joint tenancy, unless otherwise ex- 
pressly provided by the conveyance, has been held not to apply to con- 
veyances made to a husband and wife, Brownson y. Hull, 16 Vt R. 309. 
If the creditors of the husband have levied on land so conveyed, in his life- 
time, as his property, the wife may recover it from them in an action of 
ejectment. Id. 
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eonflent ihe fttle is roid (3) and the husband may have thyrtte*, 
tec. {•) Eren if a note be made payable to Kfemme sole or or- 

(e) Com. Dif . Bar. 4 ^<nii. Q. 

(3) And her lease of hia lands also, is void, Mulford v. Youog, 8 Ohio, 
294 ; she may however wiih his authority, sell his personal property to pay 
his dehts, Shoemaker v. Kunkle, 5 Watts, 109 ; being then considered his 
agent, and whatever she may rightfully do in that capacity, will bind him, 
and she is prtmayhcte, his agent in managiug the affairs of his household, 
Pickering v. Pickering, 6 N. H. R. 1^4; Mackiniey v. McGregor, 3 Whar- 
ton, 309 ; and where the husband was absent from home for some mcmths, 
leaving his wifa and minor children upon his f-vm, she was held to be his 
general agent, and her agency wto held to extend not only to the ordinary 
incidenti of the business, but to all such extraordinary incidents, as might 
have been reasonably expected sometimes to occur, Felker v. Emerson, 16 
YL R. 653 ; but in Benjamin v. Benjamin, 15 Conn. 347, it is said, that 
whether the husband is abroad, or at home, the wife is not presumed to 
be his agent generally, or to be entrusted with any other authority as to 
his affairs, than it is usual and cutlomary to conler upon the wife ; but in 
Church v. Landers, 10 Wend. 79, the wife was presumed, in the absence 
of her husband, to be his agent,yor hiring out his horses. An inakeeper's 
tfife has no authority during her husband's absence to make contracts for 
boarding or lodging guests, at less than the usdal rates of charge. Web- 
ster r. McGinnis. 5 Binn. 235. The wife is not prima facie, the husband's 
agent, to lend his property, and unless the husband's assent be s^isii, 
trover will lie against the borrower, Green v. Sperry, 16 Vt R. 390. The 
wife's agency may often be implied from circumstances not sufficient to 
create an agency in another person, and to a greater extent from given 
circumstances, than in case of a stranger, Benjamin v. Benjamin, 15 Conn. 
357. So, from having been seen twice in her husband's counting-rcon, 
appearing to conduct his business, and on one occasion giving orders to his 
foreman, Plimmer v. Sells, 2S E. G. L. R. 404, (3 N. db M. 422,-) or ih>m 
having acted in the business in question, at a former tiaie, Dodd v. AckJon, 
46 Id. (6 M. db G. 673;) and if the husband knew she was in the habit of 
receiving money for him, and did not dissent, he is bound by her receipt. 
Thrasher v. Tuttle, 22 Maine, 335 ; Spencer v. Tisue, Addison, 316; and 
her authority to endorse for her husband, is inferred from his subsequent 
promise to pay, Cotes v. Davis, 1 Camp. 485 ; and generally from any 
acquiescence in, or acknowledgment of, her previous acts, Filmer v. Lyraif 
30 B. C. L. R. 397, (4 N. db M. 659 ;) Taylor v. Green, 34 Id. 407, (8 C 
& P. 316) ; for this ie equivalent to an original authority, Hopkins v. Molli- 
neux, 4 Wend. 465. His audiority, however, can not be inferred to make 
notes in his name, from the fact of his knowledge that she was carrying on 
business ; (the parties living together) and that she gave the note in coum 
of the business; and on such a note the husband is not liable, even to a 
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der, and she afterwards marrV) (/) she cannot during the cover- 
ture endorse it, (g) without authority from her husband,(4) 
nor where it is *made to her after marriage, even as a sole *236 
trader. (A) 

A/emme covert is incapable of executing a deed ;(5) there- 
fore her bond is absolutely *void ; (t) (6) so, her appoint- •237 

(/) where the makdr promised payment to the indorsee, after the note was 
due,the husband's aathority for the wife's indorsement was presumed, 1 Campb. 
485. QiuBre, whether the declaration should state the ind6rsementas made 
by such authority. 

(^) 3 Wils. 5. Conner v. Martin. Or without the consent of her husband 
discharge an obligor from the payment of an annuity due to her, on his bond, 
3 £. R. 331. Brown v. Benson. 

(h) 3 Esp. 266. In this case the femme payee having indorsed, the in- 
dorsee claiming through her, was not allowed to recover against the maker. 
It has not yet been decided, that the second indorsee of such a note cannot 
recover against the second indorser. 

(i) 2 Wils. 3. So, her will; and the probate void also, 6 T. R. 605, and 
her promise being void, the executor cannot be sued on it though he may have 

ets, ibid. 



bona fide endorsee, Reakerv. Sandford, 5 Watts, db Serg. 164; and when- 
ever the husband authorises her to execute notes, they must purport on 
their face, to be made in his behalf, or by her as agent, or he will not be 
bound, Minard y. Mead, 7 Wend. 68. See further, when, and to what ex- 
tent, the wife will be presumed to be the husband's agent, and how far he 
is bound by her acts, Cox y. Hoffman, 4 Dev. db Batt (N. C.) 180 ; Ab- 
bott v. Mackinlcy, 2 Miles, (Penn.) 220; Gray v. Otis, 11 Vt R. 628; 
Miller v. Delamater, 12 Wend. 433 ; Dacy v. Chemical Bank, 2 Hall, 550 ; 
Whorton v. Wright, 48 E. C. L. R. 585, (1 Car. & Kur. 585,) Clifford v. 
Burton, 8 Id. 204 (1 Bing. 199) ; Smailpiece v. Dawes, 32 Id. 428, (7 C. dk 
P. 40) ; Pettey ▼. Anderson, 11 Id. 84, (3 Bing. 170) ; Emerson v. Bloun- 
den, 1 Esp. 142; Hughes v. Stokes, 21 Hayw. (N. C.) 372. 

(4) See McNeilage v. Holloway, 1 B. db AI. 218 ; Savage v. King, 17 
Maine, 301 ; and when an authority may be inferred, see last note. 

(5) It is unnecessary to cite authority to a point so well settled. By 
ancient usage, however, in Maine, New Hampshire and Massachusetts, the 
separate deed oidi femme covert ^ in discharge of her dower was binding on 
her and her heirs ; but this is not now understood to be the law in the lat- 
ter state, 2 Kent's. Com. 153. 

(6) Although she is living separate from her husband, Freer v. Walker, 
1 Bailey, 184 ; or although he join with her in the instrument, Davidson 
V. Graves, Ril. Ch. Ca. (S. C.) 219 ; Dorrance v. Scott, 3 Wharton, 309. 

26 
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ment of an attorney. (*:) (7) Indeed, (with flie exceptions 
stated in sect. 2. and 3.) the wife's instrument is so completely a 
nullity, that it was held ^^indebitatus assumpsit^ would lie 
against the husband for the wages of a servant, although the 
wife had contracted with the servant, by deed, (i) She can nei- 
ther Qiake a will, (8) nor declare the uses of a surrendery 
238* though in *the case cited, the surrender was made during 
widowhood, before a second marriage ; the will was made 
to declare the uses of the surrender ; and by her husband's agree- 
ment, {m) 

(k) 2 SaUDd, 213. But if a woman Rcal a bond in the presence of her hu8-» 
baud, and he etand by and do not gainsay it, it shall bind him. Cited per 
master of the Rolls, as adjudged in the time of H. 8. 2 Freem. 218. So if 
ifae snirender a copyhold estate in his presence, 1 Ves. 229. Taylor v. Phil- 
ips. A judgment entered on her warrant of attorney must be reversed in er- 
ror, and will not be set aside on motion, though she be in execution under it, 
3 B.& P. 128.220. 

(0 6 T. R. 176. White v. Cuyler. 

(m) AmbL 627. George ex. dem. Thomberry v. — . Nor can she 
change the nature of her estate by articles, 2 Atk. 452 Oldham v. Hughes. 
By her husband's licence she may make a will ; but unless it be given to the 
ptrticular will in question, it will be a complete testament, 2 Bl. CkHBiu. 497. 
The husband on marriage frequently covenants to give such license and a wo- 
man may dispose by will, or do other acts In respect of her separate property, 
for aa to that she is considered ^femme sole in equity ; she may also make a 
will of goods which she has in autre droits The queen consort too may dis- 
poee of her chattels by will, Id. 496, may grant and take, sue and be sued, 
without her husband, Co. Lit. 133. b. 

(7) Whitmore v. Delano, 6 N. H. R. 543 j Oulds v. Sansom, 3 Taunton, 
2^1, and a joint appointment by husband and wife is void, as to the wife, 
Sumner v. Conant, 10 Vt. R. 9 ; Britton v. Wilder, 6 Hill, 242 ; Graham 
Y. Jackson, 9 Jar. 275. 

(8) West V. West, 10 Serg. & Rawie, 448 ; Osgood v. Breed, 12 Mass. 
525; Fitch v. Brainard, 2 Day, 163; Shaw v. Dausey, 1 McMullan, (S. 
C.) 247; Marston v. Norton, 5 N. H. R. 205; Picquet v. Swan, 4 Mason, 
443. But her personal property, she may devise with his consent, Osgood 
V. Breed, supra; Emery v. Neighbor, 2 Halst (N. J.) 142; Fisher v. 
Kimball, 17 Vi. R. 323; but not to him, Adams v. Kellogg, Kirby, 195; 
Hood V. Archer, 1 McCord, 225 ; Norveli's case, 2 Id. 453. In Vermont, 
she may with her husband's consent, devise her real as well as personal 
estate, Fisher v. Kimball, supra. If an agreement is entered into before 
marriage, that she shall have the power of disposal of her real estate by 
will, a devise of it to her husband will be valid, and bind her heirs, Bradiah 
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6. A warrant of attorney to confess a judgment, given bp a fern- 
me solcy is revoked by mawriage ; (w) but a warrant of attorney 
given to confess judgment to afemme sole, is not countermand- 
ed; because for the husband's advantage, (o) (9) Neither 
is marriage a revocation *of a lease at will grauited or ac- •239 
cepted by difemme sole ; nor can she without the consent 
of her husband determine the lease in either case. (/>) 

But if afemme sole makes her will, and devises her land to J. 
S. and after marries him, and then dies, yet J. S. takes nothing 
by the will, because the marriage was a revocation of it ; {q) for 
as the law will not allow a woman under coverture to make a 
will, lest she should be influenced by her husband in the dispo- 
sition of her estate ; so for the same reason a will made by a 
femme sole is revoked by the marriage, (1) lest she should be 
influenced by her husband (if it continued after the coverture) 
to revoke it or let it stand, as best answered his interest. It is 
in fact so totally revoked, that it will not revive in the event of 
her surviving her husband, (r) And where the intended hus- 
band agrees to give his wife power of making a will after mar- 

(n) Salk. 117. pi. 9. A commiseion of bankruptcy cannot be supported 
against a. femme cotert, upon acts of trading and bankruptcy before marriage^ 
2 Br. Ch. Ca. 268. 

Co) Ibid. 

(p)5 Rep. 10. Henstead'scase, Kelw. 16 ;j. Co. Lit. 55. Cro. Car. 304. 

(q) 4 Rep. 60. Forse v. Hembling. Colter v. Layer. 2 P. Wms. 624. 

<r) 4 Bom's E.L. Mrs. Lewis's case. 

V. Gibber, 3 J. Ch. R. 523 ; and see Newbaryport Bank, v. Stone, 13 Pick. 
420 ; West v. West, 3 Rand. (Virg.) 373. In some states, femme solef 
ave enabled by statute, to devise both real or personal estate like any other 
person, Allen v. Little, 5 Ohio, 38, (5 Ham. 65) ; Rev. St.of Vt 1839 ; Id. 
oTN. H. 1842 ; of 111. 1831 ; St of Conn. 1838 ; but there are exceptiona 
to the general rule, — la Massachusetts, she may devise her real estate, by 
procunng her husband's written consent, endorsed on the will| St. of 
1^42. 

(9) A bond and warrant of attorney was given to bl femme sole, who af- 
terwards married ; on motion the court allowed judgment to be entered in 
favor of her husband and herself, Sheble v. Cunmins, 1 Browne, (Pean.) 
253; Carmon v. Carter 3 Harrington, (Del.) 411. 

(1) Controj in Massachusetts by statuie of 1783, ch. 24, Church v. 
Crocker, 3 Mass. 21. 
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riage, and she makes one before^ the marriage will revoke 

it. (5) (2) 
240* *A surrender of a copyhold estate by a femme sole to 
the use of her will, if not rendered absolutely void, is at 
least suspended by a subsequent marriage ; and in either case its 
operation is prevented, (t) 

If A. on the one part, and B. and C. di femme soleon the other 
part, submit .themselves to the award of J. N., and afterwards 
takes J. S. to husband, and the arbritator, before any notice of 
the marriage, makes an award that B. and C. shall pay 301, to A., 
yet this shall not bind J. S. and C. his wife, nor B. ; for the sub- 
mission, by the marriage of C, is revoked as to B. also, and this 
without any notice, (u) (3) 

Also, equity will set aside the intended wife's contracts, though 
legally executed, when they appear to have been entered into 

(s) 2 Br. Ch. Rep. 534. Hodsden v. Loyd, 2 T. R. 64a Prohibition lies 
to the spiritual court if a suit be instituted to obtain a general probate of a will 
made by a femme during coverture, though with her husband's assent, and 
though she survived him ; for he could not enable her to dispose, daring co- 
Terture, of property he might acquire after death, 5 E. R. 552 Scammell ▼. 
Wilkinson. But she may make a will of property which she has in mUre 
droitn Ibid. 

(0 Ambl. fi27. Greorge v. — — , 

(tt) 1 Roll Abr. 832. White and Giflard. 

(2) See Olase v. Wingate, 3 Brevard, (S. C.) 423. But a contract made 
before marriage, which by its terms, is not to take effect until coverture 
ceases, is not extinguished by marriage. Browning v. Coppage, 3 Bibb« 
(Ky.) 37; Qn>son v. Gibson, 15 Mass. Ill ; Mitchell v. Mitchell, 4 B. Mon- 
roe, (Ky.) 380 ; and although marriage, may extinguish, as a legal instru- 
ment a bond made by the husband to the wife before marriage, securing 
to her sole use, her personal property, a court of Equity will still uphold 
the agreement,and carry it into effect, according to the intent of the parties, 
Baldwin v. Carter, 17 Conn. 201 ; and a partd antenuptial agreement, by 
which it is agreed that the wife's chattels shall remain hers, notwithstand- 
ing the marriage, is valid, and at her decease the husband has no right of 
survivorship nor does the intestate law affect the property, Guckenback v. 
Brouse, 4 Watts & Serg. 546 ; and declarations by the husband before and 
ailer marriage, are admissible to show this agreement Id. 

(3) If a femme sole marries, after a report in her favor by referees, the 
husband must be made a party to the judgment, by scire facias^ Johnson v. 
Parmely, 17 J. R. 271 ; Townshond v. Townshend, 10 Gill d& John. (Aid.) 
873. 
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with an intent to deceive and cheat the husband, and are in der- 
ogation of the rights of marriage ; as where a widow makes 
a deed of settlement *of her estate, and married a second *241 
husband who was not privy to such settlement ; and it ap- 
pearing to the court, that it was in confidence of her having such 
estate that the husband married her, the court set aside the deed 
as fraudulent, {x) (4) So, where the intended wife, the day be- 
fore her marriage, entered privately into a recognizance to her 
brother ; and it was decreed to be delivered up. (y) 

But where the widow, before her marriage with a second hus- 
band, assigned over the greater part of her estate to trustees in 
trust for children by her former husband, the court thought that 
a widow might provide for her children, (z) 

And after some doubts on the subject, it is now determin- 
ed, that bond given by intended *husband, (in consideration *248 
of marriage) to Si/emme sole^ and conditioned for the pay- 
ment of money to her after her husband's death, is not released 
or extinguished by the marriage, {a) (6) 

ipe) 2 Chan. Rep. 81, 79, 41. 2 Vera. 17. 2 Preem. 29. 2 P. Wms. 533, 366, 
674. 2Ve8. 264. 

(y) 2 Ch. Rep. 41. Lance v. Norman. 2 Br. Ch. Rep. 345. FonbL notes 
on Eq. Tr. 98. 99. 

{%) 1 Vern. 408, Hunt v. Mathews, 1 Atk. 265. Newstead v. Searles^ 
Cowp. 711. Doe v. Routledge. A widow previous to her marria^fe with 6. 
conveyed her estate to trustees, to pay the rents to such uses as she, whether 
covert or sole, should appoint She afterwards married B. ; the deed was 
held valid against B., and a deed revoking it, obtained by duress, set aside, 2 
Br. Ch. Ca. 345. Lady Strathmore v. Bowes, 3 Yes. 28. 

Mr. Fonblanque observes, that this latter case is not immediately reconcila- 
ble with any of the proceeding authorities on the same subject ; but that this 
may be attributable to the peculiarity of the circumstances. 
• (a) 5 T. R. 381. Milbom v. Ewart In equity a wife may sue her hus- 
band on his bond ; or at least it will there be sustained as evidence of an 
agreement, 2 P. Wms. 243. Cannel v. Buckle. 

(4) See Hobbs v. BlanfcrJ, 7 Monroe, (Ky.) 469 ; Crane v. Morris, 6 Pet. 
698 ; Linker v. Smith. 4 Wash. C. C. R. 224 ; Black v. Jones, 1 A. JL 
Marsh, (Ky.) 312 ; Tucker v. Andrews, 13 Maine, 124; Jordan v. Black, 1 
Meigs, (Tenn.) 142 ; Ramsay v. Joyce, 1 McMullan, Eq. R. (S. C.) 236; but 
a conveyance, made previous to marriage, will not be considered in 2aio, under 
any circumstances as a fraud on the marital rights of the husband, Logan v. 
Simmons, 1 Dev. & Batt. (N. C.) 13. 

(5) See Roberts v. Roberts, 22 Wend. 140 ; Glase v. Wingate, 3 Brevard, 
(S. C.)423. 
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6. The general rule of evidence in cases of coverture, is, that 
the husband or wife cannot be admitted as evidence (6) for 
243* against *each other; (6) and this rule seems grounded aa 
well on the interest of the parties being the same, as on the 
political inconvenience of causing dissentions between husband 
and wifis. Neither ia a civil action, nor in a criminal prosecu- 
tion, (c) are they permitted to give any evidence, which in its fu- 
ture effects may have the least tendency to criminate each other : 
and this rule is so inviolable that no consent will authorize the 
breach of it (rf) (7) 

But it has been said, the allegienee due to the crown is para- 
mount to every private consideration, and that high treason is au 
exception to the rule above laid down ; {e) (even this however 
has been doubted.) (8) And where the husband has committed 
personal violence on the wife, she may, from the necessity of the 
case, be examined as a witness against him. (/) (9) 

(6) 4 T. R. 678. Davies v. Dinwoody, Bu]. N. P. 286, Nor for any per- 
son whose interest is the same : as where two are indicted for an assault, the 
wife of one cannot be examined for the other, 2 Str. 1095. Rex v. Fred- 
eric and Stracy. 

(c) 2 T. R. 263. The King v. the InhabtUnts of Cliveger. Bentley v. 
Cook, cited. 

{d) Cas. Temp. Hard. 264. Barker v. Sir Woolston Dixce. 

(e) 1 Brownl. 47. 2 Keb. 403. 1 HaL P. C. 301. Hawk. P. C. lib. 2. c. 
46.8.16. 

(/) 1 State Tr. 265, 269, Hutt 116. 1 Str. 633. Rex v. Azire. In an 

actioB too^ between other parties, the wife may be a witness to chargre her bus- 

» ■ ■» I .-I i ■ ■ - 1. . I, , „ I I .11 » 

(6) This mle excludes her testimony only as wife ; for if she has acted* 
as his agent, expressly or impliedly, her declaration and admissions in that 
capacity, and in that alone, are admissible, Feuner v. Lewis, 10 J. R. 38 ; 
Gilson V. Gilson, 16 Vt. R. 464 ; Thomas v. Hargrave, Wright R. (Ohio.) 
595 ; Hughes y. Stoke, 1 Hayw. (N. C.) 372. 

(7) 1 Greenl. Ev. sec. 340 ; and see Colberns case, 1 Wheeler Cr. Cas. 
479 ; Radcliff '8 case, 5 City Hall Rec. 141, 158, 154 ; but in Peckey y. Welk- 
ley, 14 E. C. L. R. 448, (3 C. & P. 658,) Best Ch. J. said he would allow 
the wife to be examined if her husband consented ; and in a suit to which 
the husband is not a party the wife may testify against his interest if he do 
not dissent. See Jackson v. Heath, 1 Bailey, (S. C. ) 355. 

(8) And later authorities hold the doubt to be the better opinion, 1 Greenl. 
Ev. sec. 345, and authorities cited. 

(9) 1 Greenl. Ev. sec. 343 ; Soule's case, 5 Greenl. R. 407 ; State v. 
Boyd, 2 Hill, (S. C.) 288 ; People v. Chegary, 18 Wend. 642; Pennsylvania 
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*It is deal that d woman who never was legaUUf the wife 
of a man, though in fact married to him, may be a witness 

band ; as* to prove the goods for which the action is brought, sold on the cred- 
it of her husband ; so perhaps in some cases in an action against her husband* 
though she will not be admitted as a witness, yet a confession of hers may be 
brought in evidence to charge him, as concerning an agreement about the 
nursing his child \ and though the general disqualification of the wife applies 
to proceedings in equity against husband and wife, yet it does not apply to 
suits which they may institute against each other. 2 Fonbl. £q. Tr. 456, 
note f. 

V. Stoop,8 Addison, 381 ; People v. Mercien, 8 Paige, 47 ; State v. Davis, 3 
Brevard, (S. C.) 3 ; State v. Neill, 6 Ala. 685 ; and she may in some eases, 
testify to secret facts which no one but herself could know, 1 Greenl. Ev. 8ec« 
844 ; as in a case of bastardy, to testify as to her criminal intercourse with 
another, State v. Pettaway, 3 Hawks, (N. O.) 623 ; and see Commonwealth 
▼. Shepherd, 6 Binney, ^93 ; but she can not after marriage, testify that she 
never had connection with her husband, Cope v. Cope, 1 Moo. &, Rob. 2O0« 
There are some other cases, when the wife is a competent witness for, or 
against her husband, as in the action of book account, she being joined with 
her husband on the record, Andrus v. Foster. 17 Vt R. 566 ; Stanton v. WilU 
son, 3 Day 37 ; and a femme covert who had executed a deed with her hus-- 
band, was held a competent witness to prove the deed antedated, Jackson v. 
Bard, 4 J. R. 230 ; and in an action on a note given to her when sole, and 
endorsed by her husband, she is competent to prove payment before indorse- 
ment. Fitch v. Hill, 11 Mass. 286. 

The wife can not testify, in a suit to which the husband was not a party, 
eonceming any matter for which her husband may be indicted. Den v. John-' 
son, 3 Harr. (Del.) 87; but in an action of ejectment, the wife of the plain- 
tiff's father was admitted to prove that her husband destroyed his father's 
will, Wilmot V. Talbot, 3 Har. &, McHen. (Md.) 2. Generally however, a?- 
though the husband is not a party, yet if he has any beneficial interest in the 
suit, his wife is not competent, Pyle v. Maulding, 7 J. J. Marsh, (Ky.) 202 } 
and the wife of a special bail as incompetent for the defendant, Leggett v. 
Boyd, 3 Wend. 876. In Alabama, the wife of the defendant in execution, is 
a competent witness for the claimant, upon a trial of right of property, under 
their statutes, Hemphill v. Townshend, 7 Ala. 88a The wife of one indicted, 
and on trial jointly with otliers, is not competent for any of the defendants* 
Commonwealth v. Easland, 1 Mass. 15 ; Commonwealth v. Munson, 2 Ash- 
mead, 31 ; nor against them. The State v. Burlingham, 15 Maine, 104. The 
wife of a deceased husband is not competent for the heir, if his recovery 
would increase her dower interest. Wade v. Johnson. 5 Hump. (Tenn.^ 116 ; 
otherwise she would be, as, in an action to recover unimproved wild lands, 
Walliogford v. Fiske, 24 Maine, 386 ; a widow not being endowed in that 
State in wild lands. The wife of an iterested witness is not admissible, 
Griffin v. Brown, 2 Pick. 304 1 but an incompetency of the husband arising 
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against him ; as in an indictment for bigamy, the first marriage 
being proved by other witnesses^ the second wife may be exam« 
ined to prove the marriage with her, for she is not de jure a 
wife, (g") (1) But a woman once legally married, though after- 
wards divorced '^ a vinctUo matrimoniij^ cannot be called as a 
witness to prove any fact which happened during covertiu:e.(AX2) 

{g) Boll N. P. 287. Hawk. lib. 2. c. 46, s. 16. 1 Hal. P. C. 6d3. 
(A) Monroe v. TwisletoD, C. P. Sittings at Guildhall after Mich. Term, 43 
Geo. 3. 

from ifi/oficy, does not render the wife, incompetent, State v. Anthony, 1 Mc- 
Cord, (S. C.) 285 ; such a disability is strictiy personal. The same rtfles ap- 
ply to the husband, as to the wife, and whenever his evidence would tend to 
establish the rights of his wife to the property in controversy, he is incompe- 
tent, Wall V. Nelson, 3 Litt. (Ky.) 395 ; Caperton v. Callisont 1 J. J. Marsh, 
(Id.) 397 ; Hopkins v. Smith, 7 Id. 263 ; Moore v. McKie, 5 Smedes &. Mai^h, 
(Miss.) 238 ; but notwithstanding the efiect of the husband's testimony, may 
be to increase a fund given to trustees for the benefit of the wife, and the in- 
come of which is^ to be paid over to her sole 080, he is not therefore an 
incompetent witness. Dyer v. Homer, 22 Pick. 253 ; and in an action by a 
trustee of the wife, to recover money in trust for her separate use, the hus- 
band was held competent for the trustee, Richardson v. Learned, 10 Pick. 261. 

(1) See Wells v. Fletcher, 24 E. C. L. R. 198, (5 C. & P. 12) ; Wells v. 
Fisher, 1 Moa & Rob. 99. If the cohabitation is clearly of an immoral char- 
acter, as that of a kept mistress, the parties are without doubt admissible for 
or against each other, Batthews v. Galindo, 15 £. C. L. R. 88, (4 Ring. 610) ; 

'Meunier v. Conet, 2 Mar. Lon. R. 56 ; and see Randall's case, 5 City Hall 
Rec» 141 ; but it has been doubted, whether this would be the case, if the 
woman was received and treated as a wife defaciot although no legal ceremo- 
ny had ever been performed, 1 Price, 88. 

(2) That the death of the husband, or a divorce a vinctdo, will not render 
the wife competent, see 1 Greenl. Ev. Sec 337 ; Stein v. Bowman, 13 Pet. 
909; Daker v. Hosier, 21 E. C. L. R. 416, (Ry. iL M. 198) ; Babeock v 
Booth, 2 Hill, 181 ; State v. Phelps, 2 Tyler, 374 ; Coffin v. Jones, 13 Pick] 
441 ; Edgell v. Bennett, 7 Vt R. 536 ; May v. Little, 3 Iredell, (N. C.) 27;' 
State y, Jolly, 3 Dev. & Batt. (Id.) 110 ; and a fortiori a separation under 
marriage articles will not, Terry v. Belcher, 1 Bailey, 558 ; nor will desertion 
by the husband, Downing v. Rugar, 21 Wend. 178. The wife may however 
after a divorce a vinculo be a witness for her former husband, in an action of 
Crim Con, brought by him against a third person, although the offence was 
committed during coverture, Ratcliff v. Wales, 1 Hill, 63; and after his death 
she is competent to prove his public acts not affecting his character, M cGuire 
V. Maloney, 1 B. Monroe, (Ky.) 224 ; and in some cases, she has been held 
competent in an action against his executors, to prove his promise, or gift in 
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On a plea of coverture, or in giving it in evidence on nott est 
factumy an examined copy of the registry of the marriage should 
be produced, or the evidence of some person present at the mar- 
riage, proof of the Wife's identity, and that her husband was 
living at the time the debt was contracted. In one case, 
where a woman was married in France, and *the troubles •ZiS 
in that country rendered it almost impossible to procure any 
witness who was present at the marriage, Lord Kenyon held that 
proof of her having been received as wife by her husband's re- 
lations here, was sufficient to support the plea of coverturei.'(tX3) 

(i) 1 Kup. 353. Leader v. Barry. 

his life time, Caldwell v. Staatt, 2 Bailey, (S. C.) 574; Beveridge v. Mia* 
ter, 11 E. C. L. Rr. 421, (1 C. ^ P. 364) ; btit see Daker v. Hasler, above 
.cited, and in Cornell v. Vanartsdalen, 4 Barr. (Penn.) 364, it is said that 
the wile's competency in such cases depends on the rule before alluded 
to, aud extends only to those facts not confided to her by her husband, or 
learned in consequence of her domestic relations. 

(3) For all civil purposes, marriage is sufficiently proved by reputation, 
cohabitation, acknowledgement of the parties, reception in the family, and 
from other circumstances, not to be explained on any hypothesis than that 
the parties are man and wife, see 2 Greenl. Ev. Marriage, 2 St Ev. Id.; 
Reed r. Passer, 1 Esp. 213 ; Eaton v. Bright, 2 Phill. Ecc. R. 85 ; Slaney 
▼. Wade, 1 My. & Cr. 358 j Hervey v. Hervey, 2 Wm. Rl. 877 j Alfiray ▼. 
Alfray, 2 Phill. Ecc. 547; Qooke v. Loyd, Peake's Cases, App. Ixxiv.; 
Doe v. Fleming, 13 E. C. L. R. 426, (4 Bing. 266) ; Bond v. BoihI, 2 Phill. 
Ecc. R. 45 ; N6wbur3rport v. Boothbay, 9 Mass. 414 ; Whitehead v. Clinch, 
2 Hayw. (N. C.) 3; Telts v. Foster, 1 Taylor, (Id.) 121 ; Cheseldine T- 
Bremer, 1 Harr. & McHen. (Md.) 152 ; Doe v. Egromont. 45 E. C. L. R. 
406, (4 A & E. 406) ; Alien v. Hall, 2 N. <& McCord, 114 ; Senser v. Bow 
er, 1 Pennsylvania 450 5 Fenton v. Reed, 4 J. R. 52 5 Weaver v. Cryer, 1 
Dev. (N. C.) 337; Taylor v. ShemweU, 4 B. Monroe, (Ky.) 575; and this 
would be sufficient proof of marriage, if of ancient date, in an action of 
dower. Chambers v. Dixon, 2 Serg. db Rawle, 475 ; or in a suit in detinue 
by them, Crosier v. Gano, 1 Bibb, (Ky.) 257 j but such evidence is only 
prima facie^ and may be rebutted, Jackson v. Claw, 18 J. R. 346. In any 
criminal prosecutions, however, a marriage in fact must be proved, and it 
is not sufficient to prove that a oeremouy was performed, and that cohabi- 
tation for a long period followed, without showing also, that it was per- 
formed by a person possessing the requisite authority. The State v. Hodg. 
skins, 19 Maine, 155 ; Catherwood v. Caslon, 13 M. db W. 261 ; and the 
ceremony must be proved by persons present, or by the record of the cler- 
gyman. Commonwealth v. Littlejohn, 15 Mass. 163 ; Commonwealth v* 
Norcross, 9 Id. 492 ; but the prisoners deliberate declaration, that he was 
27 
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•CHAPTER IV. 

1. Of Actions by 2 and against Husband and Wife. 3. In 
what Cases she is to be considered a Femme Sole^ civilly; 4. 
critmnally. 

Where they must Join. (I) 

1. In real aetions for the recovery of the wife's lands ^ (a) in 
tetioDS ci waste, for waste committed on her land ; (6) in detin- 

(a) 1 Bulstr. 21. 

(6) 7 H. 4, 15» a. 8 H. 6, 53. 

married has been held safficient in some cases, on an indictment for poly- 
gamy, or adultery, Regina v. Upton, 47 E. C. L. R. 165, (1 C. d^ R. 165* 
h>) 'f Regina r. Simmonsto, Id. 164 ; Cay ford^s case, 7 Greenl. R. 57 ; Hanis 
ease, 11 Maine, 391 ; Truman's case, 1 East P. C. 470; but see Birt v. 
Barlow, 1 Doug. 171 ; the State v. Roswell, 6 Conn. 446 ; People v. Ham- 
phrey, 7 L R. 314 ; Morris v. Miller, 4 Burr. 2056. But if a husband sue 
for crim. con. with his wife, the defendant's declaration that he knew that 
the plaintiff and the woman debauched were married, is admissible evi- 
dence of that fact, Torrey v. HaMacker, 8 Serg. db Rawle, 159. When- 
ever An proof of a marriage is only presumptive, the supposed husband 
and wife are competest to disprove the marriage Alien v. Hall, 2 N. & 
McCord, (S. G.) 114. 

(1) They must join in all cases, where the right of action by law sur- 
tives X6 the wife ^ as, in all actions to recover money due her dum sela^ or 
to recover damages for trespass committed on her property before mar- 
riage, and in detinue, or ejectment to* recover the possession of her chattels 
or land, if the possession had been lost before coverture ; and in ail actions 
concerning her freehold, or inheritance, and for injuries to her person, and 
slander upon her character, Bac. Abr. Baron and /Vvtme, (K.) ; Glapp v. 
Stoughton, 10 Pick. 470; Dunstan v. Burweld, 1 Wils. 224; Moore v. 
Earie, 13 Wend. 271 ; Donaldson v. Maginnes, 4 Yeates. 127; Smalley v. 
. Anderson, 2 Monroe, (Ky.) 56 ; Perry v. Boileau, 10 Serg. &, Rawle, 206 ; 
Griffith V. Huston, 7 J. J. Marsh, (Ey.) 385; Hammack v. Bronson, 5 Day 
290; Milner v. Milner, 3 T. R. 627; Armstrong v. Siroonton, 2 Tayfer, 
(N. C.) 266 ; Fightmaster v. Beasley, 1 J. J. Marsh (Ky.) 606 ; Johnson 
V. Parteur, Com. v. Nor. (N. C.> 464 ; Id. 517 ; Crosier v. Gano, 1 Bibb. 
(Ky.) 257; Bratton v. Mitchell, 7 Watts, 113. They must join in an ac- 
tion qid tarn, to recover a statute penalty for a fraudulent convejrance 
affecting the rights of the wife, and tending to defeat a cause of action 
tha« would have survived to her, Fowler v* Frisbie, 3 Conn. 320. They 
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He of charters of her inheritance, (c) the husband and wife 
must join. 

In actions for the recovery of chosesin actions, as a debt 
due to the wife dam sola^ *the safer opinion seems to be ^247 
that the husband and the wife must join ; (c2)(2) and it seems 
that the husband's executors would gain nothing by the hus- 
band's suing alone ; for, in 3 Atk. 21. Lord Hardwicke says, 
Ihat if the husband recovers judgment and dies, the judgmet sur- 
vives to the wife, (3) the husband and wife must join in an ac- 
tion brought for a personal wrong to the wife, and the declara- 

(c) 1 Roll. Abr. 347. R. pi. 1. or in trover for a deed granting lierm 
rent charge, and granted dum sola^ though it came to the hands of defend- 
ant a(\er coyerture, Noy. 70. for rent due to her before coverture, as tenant 
in dower, 1 Roll. Abr. 348. du. If since 32 H. 8. c. 37. any difference be- 
tween such rent due before and after marriage ? 

{d) Moor, 422, Fenner v. Flasket 1 Roll. Abr. 347. R. pi. 3. 2 Vcs. 676, 
7. Garforth v. Bradley, Buiier's N. P. 179. (a debt due in right of the 
wife no set off for the husband) 3 T. R. 631. Milner v. Miiner, where it 
was also decided, thatif thewifa sue alone in such case, the omission of the 
husband can only be taken advantage of by plea in abatement If a hus- 
band be sued alone for a debt duo from his wife dum ecia, her non-joiader 
may be taken advantage of in arrent of judgment 

— 

must join to recover her beneficiary interest, Gillis v. McKay, 4 Dev, (N. 
C) 172; and to resover her distributive share in an intestate's estate 
Blackwell v. Vastbinder, 6 Ala. 218. Unless such share accrue afVer 
marriage, Henderson y. Guyat. 6 Smedes & Marsh, Miss., 209; but they 
need not join to recover the proceeds oi a sale of the wife's land ; the sale 
having been authorized by a power of attorney from the husband and 
wife, Hutclilns v, Gilman, 9 N. H« It 359. 

(2) Moore v. Earle, 13 Wend. 271 ; Ramsey v. George, 1 M. <fc S. 176 ; 
Hoy v. Rogers, 4 Monroe, (Ky.) 225 ; and if the wife die, pending an ac- 
tion for money lent by her dum sola, the suit abates, Checchi v. Powell, 
13 E. C. L. R. 163, (6 B. <&; C. 253) ; Archer v. Galley, 4 Hen. db Munf. 
( Virg.) 410 ; but the husband may prosecute the suit as her administrator, 
Pattee v. Harrington, 11 Pick. 221 ; Crosier v. Bryant, 4 Bibb. (Ky.) 174. 

(3) If the husband die pending a suit for the recovery of personal prop- 
erty in her right, the action survives to her, and on her death, can not be 
Kvived by his administrator, Vaughan v. Willson, 4 Hen. <fc Munf. (Virg.) 
452 ; and if she died pending the action, and it had been prosecuted by 
her husband as her administrator, af\er his death it should be continued in 
Che name of her administrator de bonis non, and not by his administrator, 
Crosier v. Bryant, 4 Bibb 174. 
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lion ought to conclude '^ to their damage," (^X4) aud not to the 
damage of the husband ; (/)for the damages will survive 
248* to the *wife^ if the husband die before they are received. 

Where they may join. (5) 

1. A. But in these cases the husband may sue alone for the 
injury sustained by himself from the loss of the society and as- 
sistance of his wife, in consequence of the injury, {g) And if 
the husband adopts this method, he may, in the same declara- 
ation, complain of a battery to himself; (A) for although the wife 
ought not to be joined in an action with the husband for the bat- 
tery of her husband, (t)(6) y^^ where husband ancL wife join in 
an action for a personal wrong to the wife, the husband may de- 

(c) 1 Sid. 387. Horton v. Bylea. 

(/) Ld. Raym. 1208. Newton and Ux. v. Hatter. So, for debts due 
to the wife before coverture as executrix or administratrix, 1 Sid. 229. 2 
Keb. 89. In consideration that A. will marry his daughter, B. assumes to 
give her so much. du. Must A. and his wife join ? 1 Sid. 25. 

{g) Cro. Jac. 538. Hyde v. Scissor. 

(A) Cro. Jac. 501. Guy v. Livesoy. 

(i) 1 Ld. Raym. 1208. Newton and Ux. v. Hatter. 

(4) As in an action for slandering the wife, Smailey v. Anderson, 2 
Monroe, (Ky.) 56; Throgmorton v. Davis, 3 Blackford, (Ind.) 383; and 
it must be averred that they were husband and wife at the time of speak- 
ing the words, Ryan v. Madden, 12 Vt R. 51 ; but they can not join for 
slander to 6o^,Eber8alI v. King, 3 Binney, 555 ; nor for any injury done to 
the husband alone, Monroe v. Maple, 1 Root, 422 ; and it seems no joint 
action, can be maintained for slander to the wife only, unless the words are 
actionable per se, Beach v. Ranney, 2 Hill 309 ; Savillc v. Sweeney, 24 
K. C. L. R. 108, (4 B. & Ad. 514.) 

(5) As a general rule, whenever the wife is the meritorious cause of ac- 
tion, or has a separate mterest from her husband in the contract, she may 
join in the suit, Rose v. Bowler, 1 Hen. Bl. 108 ; Tucker v. Gordon, 5 N. 
H. R. 564 ; Smith v. Ransom, 21 Wend. 202 ; Argling v. Whicher, 33 £. 
C. L. R. 76, (6 A, & E. 259) ; Willis v. Nurse, 28 Id. 40, (1 A. db E. 65) ; 
and the declaration must always show how the wife has an interest, or it 
will be fatal on Error, Staley v. Bachite, 2 Gaines, 221 ; Serres v. Dodd, 5 
B. db P. 405 ; Bidgood v. May, 2 Wm. Bl. 1236 ; Thome v. Dillingham, 1 
Denio,254; Creiger v. Smith, 2 McMullan, (S. C.) 140. 

(6) Monroe v. Maples, 1 Root, 422; nor for the battery of both, Chap- 
man V. Hardy, 2 Brevard, 170j nor for a libel on both, Hart v. Crow, 7 
Blacki. (Ind.) 351. 



Sect- 1.] COVERTURE. 248 

dare also for an injury arising solely to himself, by way of ctg-^ 
gravatian ; as in trespass by husband and wife for false impris^ 
onment of the wife, "per quod negotia domestica sponsi reman- 
serunt infecta ad grave damnum ipsorum /' (k) and trespass 
will lie jointly with other causes, on a cause for which 
^singly it cannot be maintained ; as for entering plaintiff's *249 
house, and beating his servant without adding ^^per quod 
servUium amisitf^ for the beating here is considered merely a 
continuation of the first trespsss. (/) 

Generally, in personal actions for the recovery of damages, 
(other than suits simply in respect of personal injury done to the 
wife,or choses in action accruing to her dum sola,)where the action 
will survive to the wife, the husband and wife may join, (m) or 
the husband may sue alone ; (7) for he alone may release the ac« 
tion. (n) Thus, 

If RjTemme sole hath a rent to charge, and rent is arrear, she 
marries, baron distrains for this rent, and thereupon a rescous 
is made ; this is atort to the baron himself,and he may*have *260 

{k) Ld. Raym. 1301. Ruseell v. Come, or for a battery of the wife, 
^^perquod^ the husband laid out divers sums of money in her cure. 11 
Mod. 264. Todd v. Redford, Str. 61. Dix v. Brookes. 

{I) Salk. 119. 6 Mod. 127. Ld. Raym. 1032. 

(m) 2 Mod. 270. 1 Freem. 236. Frosdike v. Sterling. 

(n) 3 Bulstr. 164. 

(7) The husband may sue alone for property that belonged to the wife 
before coverture, Walker v. Mebane, 1 Murphy, (N. C.) 41 ; Lowry y. 
Mountjoy, 6 Call, (Virg.) 55 ; or to recover goods claimed in right of his 
wife, Trimble v. Stipe, 5 Monroe, (Ky.) 264 ; or to recover a slave devised 
to her during coverture, Hocker v. Davis, 2 lb. 118 ; or for a legacy accru- 
ing to her during coverture, Hapgood v. Houghton, 22 Pick. 480 ; or in 
ejectment for lands conveyed to both, Griffith v. Huston, 7 J. J. Marsh, 
(Ky.) 385; Jackson v. Leek, 19 Wend. 339; but see Bratton v. Mitchell, 
7 Watts, 113; Atkinson, v. Rittenhouse, 5 Barr. 103, or to recover the 
proceeds of the sale of her lands, sold by virtue of a power of attorney 
from both, Hutchins v. Gilman, 9 N. H. R. 359 ; or in a writ of entry upon 
a mortgage conditioned to secure the support of the husband and wife 
and the survivor during life, Greenlaw v. Greenlaw, 13 Maine, 182 ; or in 
an action on the case, for an obstruction of a way appurtenant to the wife's 
land in their joint possessions, Gushing v. Adams 16 Pick. 110 ; or in tres- 
pass for cutting trees on her land, alien v. Kingsbury, 16 Pick. 235. 
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action alone, (o) or may join his wife therein, because it arises 
upon a duty due to her before coverture. ( p) 

So if difemme sole having a right to common for life, takes 
husband, who is hindered in enjoying the common, he may have 
an action alone without his wife, it bemg only to recover dama* 

gc«-(?)(8) 
So, where the defendant erected two houses of office so near a 

bakehouse which the plaintiff held in right of his wife, that the 

walls became foundrous and the air so unwholescmie that plain-^ 

tiff lost his custom; the action was held to lie for the husband 

alone, or that the wife might be joined, (r) 

In trover where the inception of the cause of action is in the 
wife before marriage, the husband may sue alone, or join the 
wife, at his election. (^X^) 

So, if the goods of a femme sole be taken, and she marries, 

the husband alone may sue the replevin, (/)(1) or they may 

261* be joined in the Meclaration. (u) The avowry too may be 

by husband and wife, or husband alone, averring the life of 

femme. {x) 

Where a right of presentation is in the husband ^^jure uxoris,^ 
a ^^ quare impediP* may be brought by the husband and wife 
jointly, or by the husband may alone, {y) 

(0) Cro. El. 459. Ovren, 82. Moor, 584. 
ip) Cro. El. 459. {q) 2 Bul8tr.^l4. 

(r) 2 Mod. 269. Frosdlke ▼. Stirling. So, for stopping a way to the 
wife's land (Bro. Bar. and Fern. pi. 85.) for cutting down trees, the lops 
of which were resenred to her, (Cro. Car. 437) for intruding into the bu- 
siness of a dipper, 2 Wlis. 414. So, in trespass, to the wife's property ; as 
for hunting in her free warren, Bro. Bear, and Fenu pi. 16. 

(s) 1 Keb. 641. (0 P. N. B. 159. K. Ball. N. P. 53. 

(u) Bro. Bar. and Fern. pi. 85. 

(:r) Cro Jac. 242. Wise ▼. Bellent 

(y) Bro. Bar, and Fern. pi. 41. 28. 

(8) And he may sue alone, or jointly with his wife in an action on the 
case, for an obstruction to the wife's land, anit^ n. 7. 

(9) See Argling v. Wincher 33 E. C. L. R. 76, (6 Ad. db El. 259) ; Spier 
▼• Alexander, 1 Hawk., 67 ; Walker v. Mebane, 1 Murphy, (N. C.) 41 . 
Armstrong v. Simonton, 2 Id. 351 ; If the possession was adverse at the 
time of marriage, they must join, Id. and see Johnson v. Pasteur Com. db 
Nor. (N. C.) 464 ; Norfeil v. Harris, Id. 517. 

(1) Brown, v. Fits, 13 N. H. R. 283. 
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- In an action for a breach of promise made to husband and 
wise, (z) or to wife only, (a) the husband and wife may join. 

In debt on bond made to the wife during coverture, the hus* 
band and wife may join, or husbi3nd sue alone, (ft) (2) 

So where they have recovered judgment on a bond made to 
wife dum solct^ they may join in an action on the judgment, or 
husband may sue alone, (c) 

In debt on bond made to husband and wife, both may 
join, (rf) or the husband may disagree *to the wife's right •262 
and sue alone ; (e) but until such disagreement, the right 
survives to the wife. (/) 

If a bond be given to husband and wife administratrix, the 
husband may sue alone, declaring on it as a bond to him- 
self, (g-) (3) 

Husband and wife may join in an action of escape against 
the Warden of the Fleet, where defendant was committed for 
sums reported by the master to be due to husband and wife. (A) 

Covenant will lie by husband and wife for nonpayment of 

(x) Bley, 36. Hilliard v. Hambridge. 

(a) Cro. El. 61. Pratt v. Taylor, 1 Roll. Abr. 32« 

{h) Com< Dig. Bar. and Fern. W, 

(c) 1 Selw. Ni. PH. 310. 

(d) Bro« Bar. and Fern. pi. 14. 55. 

(e) Coppin v. , 2 P. Wma. 497- 

(/) Bro. Bar. and Fern. pi. 60* 

(g) 4 T. R. 616. Ankerstein v. Clark. A biU of exchange was uade i6 
hfemme sole, who intermarried before it was due, held that the husband might 
sue in his own name without joining the wife although the latter had not 
endor8e4 the bill. McNeile v. Hallowaj. 1 Bam. & Aid. p. 296. 

(A) Str. 726. Huggins v. Durham. 

(2) See Schoonmaker v. Elmendorf, 10 J. R. 49 ; State v. Krebs, 6 Har. 
db John. (Md.) 37 ; aind so of a note given to her during coverture, Phillis- 
kirk V. PJuckWell, 2 M. d^ S. 393; Templeton v. Cram, 5 Qreenl. R. 417; 
Lewis V. Martin, 1 Day 263) Sutton v. Warren, 10 Mete. 451 ; Banks v. 
Markesbury, 3 Litt (fi!y.) 281 ; and they may both sue, on an agreement 
to purchase the wife's land, although there was an egtpress promise to the 
husband, Hiydon V. Thomas, 1 Harr. <fc Gill, (Md.) 139. 

(3) See Stewart v. Chance, 2 Pennington, (N. J.) R. 827. If jxfemme 
covert executrix be sued, the husband must be joined, Ludlow v. Marsh, Id. 
983 ; and marriage with the obligor of a bcmd given to her as administra- 
trix will not extinguish the debly but merely suspendB the right of action, 
King y. Green, 2 Stewart, (Ala.) 133. 
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tent, due under a lease granted by them of the wife's inhmt- 
ance(t) (4) or the husband alone may bring the action; for 
though the covenant be made to both, yet he may refuse quoad 

her. (*) So, where husband and wife, lessees, are ousted. (/) 
263» •It seems to be immaterial as to the pMUt in question, 

whether the interest of the husband in cases similar to the 
precedmg, be a joint interest wUk the wife, or an interest only 
in right of the wife, (m) But it must be observed, that in all 
the preceding cases, where the wife is made party, her mterest 
ought to appear on the face of the declaration, for the court wUl 
not intend it upon demurrer; ^f.) (5) though they may perhaps 
after verdict (o) 

Where the husband must sue alone. 

1. B. Where the wife cannot maintain an action for the same 
caiwe if she survive her husband, the action must be brought 
by the husband alone; as « indebUatus assumpsit" for the la- 
bour, &c. of the wife, during coverture, (p) (6) 

to strange, 880. Aleberry Vv Wftlby. , .vw* ri «- «« 

(k) 2^.217. Beavcrv.Lane,4T.R.6l7. Cro.Jac.399. Cro.Car.508. 

O) Bra Bar. and Fern. pi. 23. If A. conreya land to B. and coTenast. 

with him. his heirs and assigns, to make further a«inrance, and the land » to 

la. and his wife, and the heirs of J. S.. thoy most both jom in an aetion on 

LcotniSTor further assurance. 1 Roll. Abr. 848. Cro. Car. 503. 505. 

Jon. 400- 

' ^(ij 2 N.^R. 465. Serres v. Dodd. where the omission was held bad on 

special demurrer. 

(o) Bull. N. P. 53. Bourn v. MaUaire. 

(p) Salk. 114. Buckley and ux. v. Collier. 

r4> And they may join in account for the rents and profito accruing 
from he^tel durii Coverture, Lewi- v. MarUn, 1 Day. 263. Theymay 
iZto forclose a mortgage of the wife's property, Swan v. W^well. 15 
Pick. 126 • or in eubmitUng to arbitration concerniDg her lands, Weston v. 
stZirL 11 Maine. 326 ; or in ejectment to recover land set off on an exccu- 
f^,i „,f^ oint iudgeaent in favor of husbaiMi and wife for a debt 
nrr befor: rcr^urefHammick v. Bronson. 5 Day 290; Weems v. 
m" k^ll 4 Har. & McHeL (Md.) 484 5 and in trespass for cutting tree, 
on her land, Allen v. Kingsbury, 16 Pick. 235. 

(6) Arrfe, p. 248, n. 6. 

(6) See Prescott v. Brown, 23 Maine ,305. 
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But though the law will not impltf a promise to wife, yet 
where the defendant has ^derived advantage from her la^ 
hour or skill, and an express promise of remuneration ui 
made by ,the defendant to the wife, an action may be 
brought by husband and wife jointly on such special ^romiise^ 
if it be expressly stated in the declaration : and in this case thd 
action would survive to the wife, {q) Care must be taken that 
the declaration does not embrace any other cause of action ac« 
cruing to the husbabd alone ; for if it does, it will be bad; (f ) {Y) 

In an action on the case for words not actionable in them- 
selves, spoken of the wife, whereby the husband sustains spe- 
cial damage, the husband must sue alone, {s) (8). So, in actions 
for injuries committed during coverture, to personal chattels (i) 
Which by law are vested in the husband ; as in trespass for cut- 
ting down and carrying away com, although it grew upon the 

(7) Cro. Jac. 77. 205. 

(r) Hoimeb and ox. v. Wood, cited by the court in 2 Wila. 424. Willes 
v. Baker. 

(») 1 Lev. 140. Coleman v. Harcoulrt. 
(0 Cro. Eliz. 133. 



(7) But a declaration in trespass by husband and wife, for an injury to 
the wife, containing also a cause of action for which t^-^usband could 
sue alone, as a count for the loss of comfort, dbc, was held good after yer« 
diet, Lewis v. Babcock, 18 J. R. 443 , and in trespass by husband and wife 
on two counts, one for an assault and battery of the wife, and the oihet 
lis bonu asportatiSf *• the property of the plaintiff's," after verdict the 
court will presume the taking was before corerture, and therefore the 
cause of action joint, Williams v. Hudson. 7 J. J. Marsh, (Ky.) 26d. 

(8) Beach v. Ranney, 2 Hiil, 309; Russei v. Corne, 2 Ld. Raymond, 
1031 ; although the wife was living separate, and the special damage was 
to hbr separate estate, Savllle v. Sweeney, 24 E. C. L. R. 108, (4 B. db Ad. 
514) ; Coward v. Wellington, 32 Id. 616, (7 C. Sc P. 531) ; and generally 
for injuries to the wife, by reason of which the husband has lost her labor 
and society, he must sue alone, Barnes v. Hurd, 11 Mass. 59. If the words 
are actionable per se they may sue jointly. Beach v. Ranney, mtpra; 
Smalley v. Anderson, 2 Monroe, (Ky.) 56 ; but in such case no special 
damage can be recovered for loss of the wife's service, Dengate v. Gkurd- 
ner, 4 M. d& W. 5 ; and the death of the wife before judgment abates the 
suit, Stroop V. Swarts, 12 Serg. dt Rawle, 76. For slander of both, no 
joint action can be maintained, EversoU v. Arugg, 3 Binn. 556} Hart v. 
Crow, 7 Blackford, (Ind.) 351. 

28 
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wife's land ; for it grows by the industry of man, and omse* 
quently the property thereof is in the husband alone, (w) (9) 

In all cases where the wife shall not have the thing 
2B6* recovered, either solely to herself, *or jointly with her hus* 
band but the husband only shall have it, there he must 
sue alcme. (x) And where a debtor to the wife as executrix 
promises to pay the husband in consideration of his giving day 
of payment, the husband ought to sue alone, because the wife is 
no party to his agreement with the defendant ; (y) (1) but the 
wife's life must be averred ; {z) and the recovery of the husband 
will amount to a devastamt pro tanio. (a) 

2. The husband being liable for the debts contracted by his 

wife before coverture, and answerable for all her torts and tres^ 

passes during coverture, an action in these cases must be 

2256* joint against them both ; (2) for if the *wife alone were 

sued, it might be a means of making the husband's proper- 

(ft) fiat hoBtmnd tnd wifis seized in right of wi£9 may join in trespass 
«« quare e2. fregiif ei herbam ibidem crescentem consunq>sil et OMportaviif" bee 
cause grass is the natnnd product o( and shall continually go with, the land. 
Willy ▼; Hanks^drtif, 6ited in 2 WUs. 424. 

far) 1 RoU. Abr. 347. 2 Bl. R. 1296. Bidgood v. Way. 

(y) Kord Kaym. 968. Yard ▼. Eland, Salk. 117. Carth. 462. 

(x) YelV. 84. Lea ▼. Minne, Cro. Jac. 110. 

(a) Per Holt,«. J. Carth. 463. 

(9) He must sue alone in replevin for timber cut on land bei<Niging to 
them jointly, Fairchild ▼. Cbaustelieuz, 8 Watts, 412 ; or to* recover chat- 
tels, the property of the wife before marriage, but unlawfully taken away 
aAerwards, Sleibert v. McHenry, 6 Watts, 301 ; Spiers v. Alexander, 1 
Hawks, 67. But in Allen t. Kingsbury, 16 Pick. 235, it was held they 
might join in trespass for cutting trees on land held by bdth, in her right, 
«Qd in Willey v. Hanksworth, I Selw. N. P. (11th Ed.) 310, n., that they 
might join in trespass for breaking and entering a close and carrying away 
the grass; but it must appear^ in all such cases, that the wife had some 
interest in the close, Meader v. Stone, 7 Mete. 147. 

(1) And if the husband appoint an attorney to receive money on the 
wife's chose in action, and he actually receives it, in an action to recover 
H of the atlofiiey, the husband must sue alone, Hill v. Royce, 17 Vt R. 
190. 

(2) Angel v. Felton, 8 J. R. 149; Gage v. Reed, 15 Id. 403; Carl v. 
Wonder, 5 Watts, 97 ; Whitmore v. Delano, 6 N. N. R. 543 ; Gray v. 
Thacker, 4 Ala. R. 136; McEeown v. Johnson, 1 McCord, (S. C.) 578^ 
Benjamin v. Bartlett, 3 Miss., 86 ; Wright v. Kerr, Addison, 13 j but ia 
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ty liable, without giving him an opportunity of defence : (&) and 
therefore if a party recovers against a femme covert as sole^ the 
husband may avoid it by writ of error, and come in at any time 
and plead it. (c) 

*If the wife is not joined in an action for her debt oon- ^7 
tracted before marriage, advantage may be taken of the 

(b) Doct Plac 3. Besidfts the husband is only chargeable in the event 
of jndgment against him during coverture ; whereas if sued alone he would 
become ehai^eable absolutely. 7 T. R. 348. 

<c) i7 Ass. pi. 17. Stile, 254. 2 Roll. Rep. 5a 3 T. R. 631. The wife 
may plead coverture in abatement, but not in bar^ and it must be pleaded 
against her in abatement 8 T. R. 631. 

action against the two, for her debt dum sola, it is sufBcient, if only her 
€hristian name appear, Cox v. Runoion, 5 Blackf. (Ind.) 176. The rela- 
t»Qn of husband wife must appear in the declaration, People v. Oneida v* 
Common Pleas, 21 Wend. 20; and the ground of her liability must be 
explicitly stated ; and verdict will not cure the defect, Gaylord v. Payne, 
4 Conn. 190. The declaration should not allege any promise on her part 
subsequent to the marriage, Morris v. Norfolk, 1 Taunton, 212; Edwards 
V. Davis, 16 J. R. 281 ; and in New York if she die afler a suit is com- 
n^enced to recover her debt dum sola, but before declaration is filed the 
suit abates, Williams v. Kent, 15 Wend. 360. U trespass be committed 
by the wife alone, the husband must also be joined, and the declaration 
must state ^at it was so committed by the wife, McEeown v. Johnson, 
supra. They may be jointly guilty of a tortious conversion o/ a chattel, 
Estell V. Fort, 2 Dana, 237 ; but see Park v. Hopkins, 2 Bailey, 411 ; and 
they may be joined m one indictment for an assault and battery. Common- 
wealth Vs Ray« 1 Virg. Cus. 262 ; but no joint action for fraud in the sale 
of chattels can be maintained against them, Owens v. Snodgrass, 6 Dana. 
229. 

If an injury is committed hy the wife alone, and not in the presence of 
her husband, a civil action for the tort, must be against both ; if commit- 
ted in his presence, against him alone. Park v. Hopkins, 2 Bailey, (S. C.) 
411 ; but in any actioa against them both, service of the writ on the hus- 
band alone is sufficient, McCuUough v. Boyce, 1 Bailey, 621 ; King y. 
Campbell, 6 Blackf. (Ind.) 435. The husband is answerable for his wife's 
torts, so long as the relaiion continues, although they be permanently liv- 
ing apart. Head v. Briscoe, 24 E. C. L. R. 419 (5 C. db P. 484) ; at least, 
if it be not shown that the wife was at the time living in adultery. Id. 
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omission in arrest of judgment, (d) {Z) though an account has 
been stated with the husband, {e) 

If a lease for years be made to baron and femme, reserving 
lent, an action of debt for rent arrear may be brought against 
both.(/) 

Trover may be brought against husband and wife, where she 

was concerned; but the conversion must be laid only in the 

husband, because the wife cannot convert goods to her own 

858* use ; (4) and the action is brought against ^both, because 

both were concerned in the trespass of taking them, {g) 

On the same principle, an action on the case was brought 
against baron and femme for retaining and keeping the servant 
of the plaintiff, and judgment accordingly. (A) 

It would be error to join the wife in a declaration for words 
spoken by the husband only (t ) and such declaration would be 
bad on demurrer, or in arrest of judgment. Hence if slander be 
spoken by husband and wife, there must be separate actions ; 
one against the husband only, for the slander spoken by him, 
and the other against husband and wife. (6.) 

(d) 7 T. R. 348. Mitchenson v. Hewson. 

(e) Aleyo, 72. Drue ▼. Thome. The husband may plead bankruptcy, in 
WD action on a bond given by his wife dum sola. 1 P. Wms. 249. Miles v. 
Williams. This plea on the statute must conclude to tlie country. Selw. 
N. P. 314. 

(/)17E.4.7. 2H.4.19.b. 3 H. 4. 1. 1 Roll. Abr. 348. But assump- 
iit lies not against husband and wife on a promise made by the wife during 
coverture, for it is void quoad the wife. Palm. 313. 

(g) Ca Lit. 351. Salk. 114. Andr. 245. In debt on a •« devastavU** 
against baron and femme executrix, it shall not be laid '* quod devastaverurU ;'* 
for tL femme coverl cannot waste. 2 Lev. 145. 

(h) 2 Lev. 63. (i) 2 Wils. 227. Swithin v. St Vincent. 

(3) Or in reversal of judgment, Gage ▼. Reed, 15 J. R. 403; Gray r. 
Thacker, 4 Ala. R. 136 ; if the wife had been improperly joined, the plain- 
tifTmay enter a nolle prosequi as to her, and proceed against the husband, 
Whitbeck v. Cook, 15 J. R. 483. 

(4) Marsh's case. 1 Leonard, 312 ; Estill v. Fort, 2 Dana, 238 ; but the 
allegation of a joint conversion is cured by verdict, Keymonth v. Hill, 5 E. 
C. L. R. 422, (3 B. <fc Al. 685.) So a declaration in assumpsit for money 
had and received, dec, alleging a joint reception by husband and wife, is 
bad, Grosser v. Eckhart, 1 Binney, 575. Ante, p. 255, n. 2. 

(5) The husband may be joined with the wife, in a suit for slanderous 
words spoken by her dum sola. Hawk v. Harman, 5 Binney, 43. 
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If the husband enter an appearance for himself only, "where 
he is sued with his wife, this will not authorize the plaintiff to 
sign judgment without demanding a plea, (k) (6) But the court 
will not allow them to sever in pleading, though the wife has a 
separate maintenance settled on her, and confirmed in the House 
of lords. {I) 

*When the wife is arrested in an action against husband *269 
and wife, she is discharged on common bail ; (7) but the 

(k) I H. Bl. 235. Clark v, Norris. 

(0 Ca. Temp. Hard. 101. Gordon v. Halfpen. 

(6) But in England the plaintiff may appear for the wife under the atat- 
qte and treat the husband's plea as a noJiity, and sign judgment, Russell y> 
Buchanan, 6 Price, 139. 

(7) A married woman, in custody on mesne proceea^ will be discharged 
from arrest on entering a common appecurance, Roberts ▼. Anderson, 2 
Wm. BL 720 ; unless she has used *deceit before, or at the time of receiving 
credit, Freame v. Mitford, 3 Tyr. 139 ; Collins y. Rowed, 4 B. & P. 54; 
Holiingdale v. Lloyd, 3 M. dt W. 416 ; and this although her husband has 
absconded, and the debt was incurred while she was sole, Crookes r. Try, 
1 B. ^ Al. 165 ; if however she represents herself, as single, and by that 
means obtains credit, she is not entitled to discharge on motion, Simon ▼• 
Winnington, 1 Dowl, P. C. 16 ; Hall ▼. Barber, Id. 8 ; Patridge ▼. Clark, 

5 T. R. 194 ; Pannell v. Taylor, 1 Turn. & Russ. 100; contra, if she mis' 
takingly informed the tradesman that her husband was dead, Pitt v. 
Thompson, 1 East, 16 ; in the former case she is left to her plea of cover- 
ture, and is not entitled to summary relief. Ex parte Watson, 16 Vesey, 
Jr., 266. If, however, the plaintiff knew, at the time she contracted the 
debt, that she was married, the court will discharge her, Waters v. Smith, 

6 T. R. 451 ; although she represented herself as possessing separate 
property, Slater v. Mills, 20 E. C. L. R. 256, (7 Bing. 606) ; or although she 
was living apart from her husband with a separate maintenance, Wardell v. 
Gooch, 7 East. 582 ; and a plaintiff knowingly arresting a married woman, 
must pay the costs of the motion for the discharge, Wilson v. Senres, 3 Taun- 
ton, 307. 

A married woman who has put her name to a bill of Exchange as drawer, 
will not be discharged on motion, Walsh v. Gibbs, 4 Dowl. P. C. 683 ; and 
see Jones v. Lewis, 2 E. C, L. R. 23, (7 Taunt 55) ; and where she becomes 
an acceptor, she is not entitled to be discharged, on the suit of an indorseey 
merely because the drawer knew her to be a married woman, Prichard v. 
Cowlam, 4 E. C. L. R. 355, (2 Marsh. 40) ; nor is she always to be dischaig- 
ed although the plaintiff knowB she was married, DeGallon v. V Aigle 1 B. 
&P.8. 
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court will not discharge a wife taken in execution (8) on a judg- 
ment against her and her husband, {m) or on a judgment against 
her when sole ; (n) even though the plaintiff had notice of the 
marriage after interlocutory judgment (o) 

^' Sci. Fa." was held to be well brought against husband 
(after wife's death,) judgment having been recovered against 
husband and wife, in a previous <' Sci. jPo." on a judgment 

against thefemme sole.{p) (9) 
<*260 ^Husband and wife can neither be evidence for (9) nor 

(m) 2 Str. 1167. Pitts v. Mailer, 1237. 1 Wils. 140. Ungstaff 7. Rain, 
8 Wil8. 124. 

(ft) Cro. Jac 823. Doyley y. White. 

(o) 4 Eaat, 521. Cooper ▼. Hanchin. 

(p) Garth. 80. Obrian ▼. Ram. 

Iq) 4 T. R. 070. Davis v. Dinwoody, Bull. N. P. 286, See the ezeep. 
tiona, anU chap. iti. ■. 6. 

(8) When taken on executum however, she has not the same rights as 
when arrested on me$ne proce$9 ; for in such a case she may be imprisoned 
with, or without her husband, McKinstry v. Davis, 3 Cowen, 339 ; Com- 
monwealth v. Bedlam, 9 Pick. 862 ; Wilkinsv. Whetherill, 3 B. d; P. 220 ; 
and she is not entided to a discharge, although her husband was in custo- 
dy on memep*ocett in the same suit, the action being for her debt, dum 
sola, Chalk v. Deacon, 17 E. C. L. R. 21, (6 J. B. Moore, 128) ; or although 
he has been discharged under the insolvent act, Sparices v. Bell, 15 Id. 143, 
(8 B. d& C. 1) ; unless it clearly appear that she has no separate property,Id. ; 
Feigttson v. Clayworth, 51 Id. 268, (6 Ad. & El. N. S. 269) ; and altbongh 
she has no separate property her discharge has, in a recent case been refus- 
ed when the action was commenced against her while sole, and judgment was 
heldfagainst her in her own name, &c Ca, 8a. bad issued thereon, Qenyou 
▼. Jones, 15 M. & W. 566. If she be sued as ^femme so2e, and suffer jadg« 
ment by default, and so be taken in execution, she will not be discharged on 
motion, but is left to her writ of error, Moses v. Richardson, 15 Id. 254, (8 
B. 6l C. 421.) If husband and wife bring trespass, and suffer non-suit, she 
may be taken in execution for the costs, if she has separate property, Hoad v. 
Mathews, 2 Dowl. P. C. 149. 

(0) If judgement be recovered against the wife, whether before or after 
eoverture, the judgement creditor may have his scire fadas^ or action of debt 
•gainst the husband and wife, Haines v. Corliss, 4 Mass. R. 659. 
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against each other, (r) (1) But Commissioners of Bankrupt may 
examine wives touching their estates, {s) 

3. The policy {t) of the law, which has considered a married 
woman as incapable of suing or being sued without her hus' 
band, (u) admits of some modification from particular drcum* 
stances. 

Bjf the custom of London, 

3. By thd custom of London, if a femme covert trades by 
herself, in a trade with which her husband does not intermed' 
die, she may sue and be sued as 9i fenvme sole; (4) but 
even there the husband must be made a party to *the suit *26t 

(r) Defendant's wife lived apart from her husband and passed for a widow, 
which he countenanced : the wife lent 502. of her own, and 50/. of plaintiff's 
(her sertant's) money^ on mortgage, and took the deed in her maiden name ; 
the husband seised the deed, and insisted on his title at law. The plaintiff 
was permitted to establish her property in the G(U. by the wife's evidenoer 
plaintiff being ignorant of the marriage. 1 Eq. Abn 226. pL 15. Rutter t« 
Baldwin. 

(<) 21 Jac. 1. c 19. s. 5, 6. 

(0 AfUSt chap. i. sec. 3. 

(u) 8 T. R. 545. Marshal v. Rntton, 7 £. R. 563. In case of a divorce 
•< a mensa et tora,*' of which alimony is a consequent, the wife seems to be-* 
come solely responsible : (Bac. Abr. Bar. and Fern. M.) but not where ali- 
mony is only allowed «• peitdente lite." 5 T. R. 679. Ellah v. Leigh. 

(1) Ante, p. 242, and notes. 

(4) The same custom obtains in South Carolina and by statute in Penn<« 
sylvania, Starr ▼. Taylor, 4 McCord, 413 ; Newbiggin ▼. Pillans, 2 Bay. 16^ ; 
McDowell ▼. Wood, 2 N. & McCord, 242; Megrath v. Robertson, 1 Dess. 
445 ; Burke v. Winkle, 2 Serg. & Rawle, 189 ; Jacobs V. Featheistone, 6 W* 
& S. 346 ; but the woman must be technically Btradevt McDaniel v. Cornwall, 
1 Hill, (S. C.) 428; the privilege does not extend to 2^ femme carrier, Ervast 
V. Nagel, 1 McMullan, (S. C.) 50 ; nor to one separated from her husband 
and supporting herself by her daily labour, Robards v. Hudson, 3 McCord« 
475 r but in PennsyWania, where the husband had been absent more than 
two yearsr and the wife had supported herself by her labour, she was called a 
femme eoie trader, Valentine ▼. Ford, 2 Browne, 193. So, keeping a shop 
and carrying on business as a milliner for several years, makes her a trader, 
Surtell ▼. Brailsford, 2 Bay. 333. In Louisiana also, a wife may be a public 
merchant, and obligate herself in any thing relating to her trade, Civ. code of 
Laws, p. 20, Art 128 ; and even in South Carolina, she has no power to mair^ 
bonds, but such as relate to, or are in some manner connected with, her trade, 
McDowall V. Wood, supra^ and see Wallace v. RippoD, 3 Bay. 112L 
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for confermity ; {x) (5) though if judgment be given against them, 
execution shall be against the femme only, (y) 

The custom is confined to suits in the city courts ; and the 
femme cannot sue alone in the superior courts, even though shd 
be discovert at the time of commencing the suit, {z) She may 
be a bankrupt in this trade ; and by a settlement btfore marriage 
the husband may put his wife in a situation to carry on a sepa- 
rate trade, wherewith, if he do not intermeddle, the stock in 
trade will be exempt from his debts, and thie wife solely entitled 
to the increase and profits, (a) But where be receives the pro; 
fits, he becomes liable to debts contracted by the wife in trade, 
even after her death. (6) 

262** *B]f exile or abjuration of the Husband. 

3. B. A wife may acquire a separate charater, by the civil 
death of her husband, his exile, (e) and, formerly, by his profes- 
sion and abjuration of the realm, (cf) (6) 

(X) Selw. N. P. 298. 4 T. R. 363. 

(y) Cro. Car. 68. Langham v. Bewett Though liable to simple contiftct 
debts in her trade, she cannot give a bond ; and a judgment on such bond^ 
entered up by virtue of a warrant of attorney^ will be set aside. 4 T. R. 363. 
Read ▼. Jewson« cited. 

{%) Candell v. Shaw, 4 T. R. 361. Nor be sued alone, 6 T; R. 605. Nor 
her executor, on her promise, ibid. ; though he have assets sufficient. The 
probate too of the will is void, ibid. A note given to her as such trader vesta 
in her husband ; and her endorsement, unless in his name is void. I E. R. 
432, 4. Barlow v. Bishop. 

(a) 3 T. R. 628. Jarman v. WooUoton. Where the husband wSs thin- 
sported, the wife becoming afterwards entitled to some personal estate as 
orphan to a freeman of London, it belonged to her 9^ femme sole, 3 P. Wms* 
37. Newsome v. Bowyer. (^} 2 Freem. 215. Bowyer v. Peake. 

(c) 2 H. 4. 7. Belknap's case. 

(d) Bro. Bar. and Fern. pi. 66. Co. Lit, 132. b. 

(5) Starr y. Taylor, 4 McCord, 413 ; unless he has abjured the realm. 
Brown v. Riliingworth, Id. 429 ; Bean v. Morgan, Id. 148. Although the 
wife is trading in the same city as the husband, and they are living separate, 
she cannot be joined with her husband in an tfbtion for necessaries furnished 
her, Jacobs v. Featherstone, 6 Watts & Serg. 346. 

(6) Or by his banishment, Wright v. Wright, 2 Dess. (S. C.) 244 ; Trough- 
ton V. Hill, 2 Hayn. (N. C.) 406« Whenever a cause of action accrues to 
the wife, while the husband is civUiier mortuue it survives to her after his 
death, Cornwall v. Hoyt^ 7 Conn. 420. 
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Or his transportatiotU 

8. C. Where the husband has been transported for a term ot 
years, (7) the wife may sue or be sued as a femme sole during 
his absence) (c) even though the term may have expired ; but 
when the wife is sued in the latter case, she must give evidence 
that her husband is not returned, (c) 

Or living abroad ;— «f/ an Alien. (8) 

3. D. Where the husband is an alien who has deserted this 

(c) 4 Esp. N. Pi C. 27. Carrol v. Blencolv. Sparrow v. Carruthers, cited 
in 2 BI. R. 1197. 



(7) 2 Kent's Com. 154; Ex parte Franks, 20 E. C. L. R. (7 Bing. 702) ; 
Spooner v. Brewster, 12 Id. 15, (2 C. <fe P. 35) ; Boggel v. Frier, 11 East, 
301, Day's Ed. note -^— ^. VVhetiier the iraprisontoent of the husband for 
life, or for a term of years, in our State Prisons, will have the dame effect 
has been differently held by eleraejitary writers. See Story on Contr. see. 
63 5 20 Am. Jur. 8 ; Story on Sales, sec. 46 ; 2 Kent's Com., 5th Ed. 158 J 
1 Swift's Dig. 36 ; 7 Com. R. 427. By the Mass.- Rev. St 480, such im- 
prisonment is good cause for a divorce a vinculo^ and in New York, it is de- 
clared to work to all intents and purposes a civil death. If the husband being 
non compos is confined in the almshouse, the wife is not capable of contract* 
ing as a femme sole^ even for necessaries, and although she has real estate in 
her own right, Shaw v. Thompson, 16 Pick. 198. 

(8) If the husband is an alien, and never resided in the country, it has 
been held, that the wife might sue and be sued as a fertime sole, Story on 
Sales, sec. 47 ; Kay v. Duchess de Pienne, 3 Camp. 124, Lord Ellenborough ; 
Deerly v. Duchess of Mazarine, 1 Salk. 116 ; De Gaillon v. L'Aigle, 1 B. dt 
P. 356 ; (although the fact that the husband was an alien, does not distinctly 
appear in the report of this case, yet Heath, J. who sat at the trial, remarked 
in Farrar v. Granord, 4 B. & P. 80, that the case proceeded much on thalf 
ground.) See also 2 Kent's Com. 155 ; Story on Contr. sec. 64 ; Robinson 
▼. Reynolds, 1 Aik. (Vt.) 174. In Barden v. Keverberg, 2 M. & W. 61, it 
is denied that the wife is liable merely because the husband was an alien 
and never was within the kingdom ; but to make her responsible she must 
have contracted, either by representing herself as a femme sole, or the plain- 
tiff must have had notice of the facts of the case at the time ; and that in no 
other case is the wife liable, unless the husband is civilUer moriuus. See 
farther. Roper on Hash, and Wife, vol. 2., p. 121 ; Jones v. Smith, 3 M. & W. 
526, Parke, Baron. But however this may be, it seems generally agreed* 
that if the husband being a foreigner has once resided in the coantiy, or, )S 
he is a native citizen, that no temporary absence, (he still being supposed to 

29 
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kingdom, leaving his wife to act here as B.fefnme soUj the wife 
may be charged as a femme soUy for contracts made after 
263* *such desertion. (/) But there is great difference between 
the cases of an Englishman residing abroad, leaving his 
wife in this country, and of a foreigner so doing. The former 
may be compelled to return at any time by the king's privy 
seal ; and there is not any case in which she has been holden 
liable, the husband being an Englishman. (^> Neither can she 

(/} 2 Esp. N. P. C. 554. Walford ▼. Duchess De Pienne, id. 587. 1 
Boi. and Pul. 357. De Gaillon v. L'Aigle. 

(g) 2 Bos. &, PuL 226. Marsh v. Hutchinson, 1 N. R. 80. Farrer v 
Countess of Granard ; where the plaintiff replied that defendant's husband 
resided in Ireland. Heath, J. said, that the case of Gaillon v. L'Aigle (1 
fios & PuL 857.) proceeded on the ground of the defendant's husband being 
s foceigner* 

possess an animus revertendi)^ will enable the wife to sue or be sued as a 
femme sole, Robinson v. Reynolds, supra ; Boggett v. Frier, 11 East, 301 ; 
Commonwealth v. Collins, 1 Mass. 116 ; Williamson v. Dawes, 23 £. C. L. 
R. 280, (9 Bing.292) ; Stretton v. Busnach, 27, Id. 335, (1 Bing. N. C. 139) ; 
Chonteau v. Merry, 3 Misso. R. 254 ; Farrar v. Granard, 4 B. & P. 80 ; Kay 
t. Duchess De Pienne, 3 Camp. 123. On the other hand, if the husband's 
absence amounts to an absolute and complete desertion, showing an intention 
to renounce de facto the marital relation, the wife may sue and be sued as a 
femme sole, her situation being then analogous to that of wives whose bus. 
bands have abjured the realm, Gregory v. Pierce, 4 Mete, 478 ; Bean v. Mor- 
gan, 4 McCord, 148 ; and the cases of Walford v. Duchess de Pienne, 2 Esjk 
554 ; Franks v. the same, Id. 587, are both placed by the courts on the ground 
that the absence amounted to *^ a complete desertion of the country." So» 
Vthoie the wife is compelled by cruelty to leave her husband's home, and 
goes into another State and there supports herself, she may sue and be sued 
as ^ femme sole, and on the ground that the husband is a foreigner, not within 
the jurisdiction of the latter State, and that he had in effect abandoned the 
wife, and renounced his marital rights, and her condition is then analogous to 
ofie, whose husband has abjured the realm, Gregory v. Paul, 15 Mass. 31 ; 
Abbot V. Bayley, 6 Pick. 89 ; and see 16 Pick. 200, Shaw. ch. J. 

Absence of the husband, unheard of (not unheard from) for seven years, 
raises a presumption of his death, in which case the wife may act as s^ femme 
sole. Boyce v. Owens, 1 Hill, (S. C.) 8; Story on Contr., sec. 65; and see 
farther, when the wife may act as a femme sole, Cusack v. White, 2 Rep. 
Con. Ct 282 ; King v. Paddock, 18 J. R. 141 ; Valentine v. Ford, 2 Browne, 
(Penn.) 193 ; Branch v. Bowman, 2 Leigh, ( Vii^.) 170 ; Starrett v. Wynn» 
17 S. & R. 130 ; Brown v. Killingsworth, 4 McCord, (S. C.) 429 ; Rhea v. 
Rhenner, 1 Pet. 108 j Arthur v. Broadnax, 3 Ala. 557, 
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sue alone, even in trespass, though her husband (an English- 
man) has deserted her, and been absent in America four years. (A) 
In equity, if the husband be out of the jurisdiction of the courts 
though not on exile ; (i) or if he cannot be found, {k) the wife 
may be compelled to answer separately. (9) 

4. If a/emme cover i commit a theft of her own voluntary act, 
or by the bare command of her husband or be guilty of trea- 
son, murder, or robbery, in company with, or by coerciooL 
'of her husbaad, she is punishable as much as if she were *264 

sole. (0(1) 

So, if she receive stolen goods of her own separate act, with- 
out the privity of her husband ; or if he, knowing thereof, leave 
the house and forsake her company, she alone shall be guilty ; (m) 
for the coercion, supposed to be conveyed by the command or 
presence of the husband, is only a presumption of law, and like 
other presumptions may be^repelled ; (n) and if the husband be. 
ignorantly an agent, by the wife's artifice^ she alone is punish- 
able, (o) 

ih) 11 East, 301. Boggett v. Frier. 

(t) 2 Vera. 613. Dubois v. Hole. 

(k) Pr. Cli. 328. Bell v. Commissary Hyde. 

(/) H. P. C. 65. Dalt, 104, 27 Ass. pi. 40. 

(m) 22 Asd. 40. Dalt. 157. As a wife cannot steal her husband's goods, 
delivery of them by her to a stranger will not make him guilty of larceny 
H. P. C. 141. (n) 1 Hale, 516. 

(0) Leach's cases, 354. Hammond's case. 

(9) Another exception not noticed in the text, which obuins in some states 
in this country, is that the wife may act as ^femme sole after a divorce a mensa 
et ihoro. Deem v. Richmond, 5 Pick. 461 ; Pierce v. Buruham, 4 Mete. 908 ; 
2 Kent's Com., 5th Ed., p. 157, — 8 ; but this is not the law of England. 
Lewis V. Lee, 10 E. C. L. R. 84, (3 B. & C. 291) ; not to the same extent at 
least ; but she may there sue for alimony, or injuries to her person. Matte- 
ram V. Matteram, 2 Part. Bul»t. 264 ; Chamberlain v. Heuron, 5 Mod. 71. 

(1) See Penhybaker v. The State, 2 Blackford, (Ind.) R. 484. In Massa- 
chusetts it has been held that a femme covert incurs no legal guilt, by com- 
mission of civil ofibnces, by the coercion of her husband, unless the crime ia 
malum in se^ or the wife was the principal agent. Commonwealth v. Neal, 
10 Mass. 152 ; Martin v. Commonwealth, 1 Id. 391 ; Commonwealth v. Lewis, 
1 Mete. 151. Thus, she ia not indictable for an assault and battery, commit- 
ted in the company and by the command of the husband ; Id., but if she aid, 
abet or procure another to commit a trespass she is liable therefor. Sikes 7. 
Johnson^ 16 Mass., 389 ; but see the note in Rand's Ed. con/ra. 
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But a femme covert is so fav favored in respect of that power 
which her husband hath over her, that she shall not suffer 
any punishment for committing a bare theft in company 
366* •with, (2) or by coercion of her husband, {p) This ex- 
emption extends to burglary, {q) and seemingly to robbery, 
as an offence of a nature not more henious. The reason of this 
rule is said to be, because the wife cannot know what property 
her husband may claim in the goods taken, (r) If thh be the 
true principle, the cases of burglary and robbery are in some 
measure distinguished ; for in burglary the absence or presence 
of the party is immaterial ; but in robbery, presence is an essen- 
tial ingredient of the crime, and affords the wife an opportunity 
of judging in what sort of right the goods are taken. 

The wife shall not be deemed accessory to a felony for re- 
ceiving her husband who has been guilty of it, as her husband 
shall be for receiving her ; (5) nor a principal, though the hus- 
band's offence be treason, for she is svh potestate viri, and bound 
to receive him ; neither is she affected by receiving jointly 
266* with her husband any other offender, {t) for •she cannot 
be admitted as a witness to discover, even collaterally, 
her husband's guilt, (u) 

A femme covert^ generally, shall answer as much as if she 
were sole, for any offence, not capital, against common law or 
Statute ; (3) and if it be such a nature, that it may be committed 

(p) Kelw. 31. H. P. C. 65. 27 Ass. 401. 

(g) Kelw. 31. Pitz. Cor. 199. 

(r) 10 Mod. 63. 

(s) 3 Inst. 108. fl. P. C. 65. 

(0 4 Hale, 48. 

(u) Brownl. 47. 540. 1 Hale, 301. 

(2) She can not be indicted for a Jarceny jointly with her husband, Com- 
monwealth v. Trimmer, 1 Mass^ 476; see Martin v. Commonwealth, Id. 390, 
301 ; Pennsylvania v. Lovell, Addison, 18. 

(3) If the wife join with the husband in committing a crime less than 
murder, she is presumed to act under the coercion of her husband, and in 
law is not guilty, Davis v. The State, 15 Ohio, 72. If the tort complained 
of, was committed in the presence of the husband it is his act, and in a civil 
action, he alone is liable, Park v. Hopkins, 2 Bailey, (S. C.) 41 U 
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by her alone, without the concurrence of the husband, she may 
be punished for it without her husband, by way of indictment (x) 

She may be indicted for a scold, and judgment against her 
to be ducked ; but scolding once or twice is not sufficient to con- 
stitute this offence, (y) Hawkins seems to think she may be 
indicted for barratry, notwithstanding an authority to the con- 
trary, (z) 

She may be convicted alone, under 9 Geo. 2. c. 23. for sell- 
ing gin; (a) (4) committed for disobeying an order of bas- 
tardy; (6) and imprisoned for a forcible entry, (c) Also, 
she •may be indicted with her husband for keeping a •267 
house of ill fame, (d) (5) 

And if the wife incur the forfeiture of a penal statute, the 
husband may be made a party (6) to an action, or information 
for the same, as he may generally to any suit for a cause of 
action given by his wife, and shall be liable to answer what 
shall be recovered thereon, (e) 

(x) 9 Rep. 71. Hawk. P. C. 4 Moor, 813. The husband not being liable 
to pay the forfeiture recovereded on an indictment. QtMBrv, Whether the 
eonviction of a femme covert on an indictment can be pleaded to an informa- 
tion against her and her hnaband. H. P. C. 27, 

(y) 6 Mod 218. 239. 

(z) 1 H. P. C. Bk. 2. c. 21. 1 Roll. Rep, 39. 

(a) 2 St 1120. 

(b) 3 Burr. 1679. 

(c) H. P. C. 283. 

{d) H. P. C. 2. (e) Id, a- 



(4) See Sute y. Celline, 1 McCord, (S. C.) 356 ; City ConncQ ▼. Van 
Roven, 2 Id. 465, but in proceeding on behalf of the State against both for 
obstructing a road, she can not be convicted unless he is, Ruther y. The 
State, 1 Porter, (Ala.) 132. 

(5) And without him ; if she is living apart, Commonwealth v. Lewis, 1 
Mete. 151. 

(6) Hasbrouck v. Weaver, 10 J. R. 247. But upon a joint indictment un. 
der the South Carolina acts of 1740, against husband and wife, the husband 
is not liable for the penalty imposed on his wife, he being acquitted. State v. 
Montgomery, 1 Cheves, 120. 
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•CHAPTER T.(l) 

1. 0/ the general Protectim afforded the Wife by Chancery. 

2. Of her separate Estate. 2. B. The Wiftfs power over it. 

2. C. Of the Wifiis Equity ^ as secured when property forth- 
coming to her is in the disposition of the Court, or the Hus- 
band has enjoyed it without making adequate Provision. 2. 
D. Of the Wif^s Election. 2. E. By what Means and hms 

far she forfeits the Protection of Chancery. 2. F. How far 
her Husband?s Covenants effect her. 

3. Of Alimony. 

4. The Wifis redress for Personal Injuries. 

1. A COURT of equity has the power of considering a femme 
covert as sole, and to treat her as having interests and obliga- 
tions distinct from those of her husband. If therefore she claims 
any rights in opposition to those claimed by her husband, or lives 

separate from him, (a) or disapproves (6) the defence he 
269* wishes her to make, she may in equity obtain •an order (c) 

to defend a suit separately. If she obstinately refuse, she 
may be compelled to make a separate defence ; and for that 
purpose an order may be ohtained that process may issue against 
her separately, {d) It should be observed, however, that though 
a woman may be proceeded against without her husband, yet 
the court cannot make a personal decree against her for the 
payment of a debt ; all they can do, is to call forth her personal 
property in the hands of trustees, and to direct the application 
of it. (c)(2) 

(a) Pr. Ch. S29. (b) 2 Atk. 50. 2 £q. Ca. Abr. 6a 

(c) Bat a separate answer pat in without such order, may be suppressed. 
1 Ch. Rep. 68. But see 2 P. Wins. 371. where allowed. 

(d) 1 Ch. Ca. 296. 

1$) 1 Br. Ch. Rep. 16. Hulme y. Tenant, 2 Atk. 68. And this seems to 
be one reason why a femme covert^ though living separate from her husband, 
cannot sue or be sued alone by strangers, at law. 8 T. R. 545. Marshall v. 
Rutton, Fonbl. Eq. Tr. 106. For the exceptions to this rule, see anu^ chap. 
iy. sect 3. 

(1) See on the subjects of this chapter, 2 Sto. Eq. Jur. ch. 96 ; Clancy on 
Bfarried women, book V. 1 Fonblanque Eq. 84. 

(2) See Norton v. Lnrvill, 2 Pr. Wms. 144 ; Lillia v. Aisey, I Ves. Jr.277 ; 
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If a husband is plaintiff in a suit, and makes his wife a defen- 
dant, (/) he is considered thereby as renouncing his marital 
right over her, and she is allowed to answer separately, without 
an order of the court f(»r the purpose. And as she may defend 
a suit instituted against her by her husband, so she may insti- 
titute a suit against him ; but the bill must be exhibited in 
her name by her next *friend, (g) though she may defend *270 
without such protection ; and the court wQl not permit a 
bill to be filed without her consent. ( A ) 

The general grounds upon which equity allows a wife to ins* 
titute a suit against her husband, are, where any thing is giren 
to her separate use ; (i) or the husband refuses to perform mar- 
riage articles ; (/r) or articles for a separate maintenance; (/) or 
where the wife having been deserted by the husband, has in hid 
absence acquired by her labor a separate property, of which he 
plunders her. (m)(3) And it will decree a specific performance 
of articles of separation, at* the suit of the wife, though the hus* 
band offer to take her back again, if it appears that a perpetual 

(/) Which he may da Brooks v. Brooks, Pr. Ch. 24. 1 Atk. 272. 

(g) 2 Yea. 452. Griffith v. Hood. The hushand cannot disavow a guarct-^ 
ian made hy the court for his wife ; (Vent. 185.) though if an infant in ward 
marriest the guardianship is determined. (2 Inst. 266. 1 Yea. 91.} But the 
court will not, on marriage, discharge an order made for a guardian. (1 Yes. 
159.) The wife may change her prochein amy during the suit. Bunb. 310. 
Halfpen v. Halfpen. 

(h) Pr. Ch. 328. (0 2 Yes. 452. 

(k) 2 Yem. 493. (0 Gilb. Eq. Rep. 152. 

(m) 1 Atk. 278. 

Douling V. Maguire, 1 Lloyd & Goold's, 19 ; Montgomery v. Eveleigh, 1 Mc* 
Cord, Ch. R. 267 ; Magwood v. Johnson, 1 Hill Ch. R. 228 ; N. A. Coal Co. 
V. Dyett, 7 Paige, 1, Gardner y. Gardner, Id. 112 ; Murray v. Baslee, 4 Sim. 
82 ; Bullpin v. Clarke, 17 Yesey, Jr. 365 ; Stuart v. Kirkwall, 3 Madd. Ch. R. 
387 5 Dyett v. N. A. Coal Qo. 20 Wend. 570. 

(3) The acquisitions of the wife in such a case are her own» and she may 
dispose of them by will or otherwise, Storrett y. Wynn, 17 Serg. & Rawle*. 
130. Whenever the wife is compelled to sue her husband in equity and she 
has no separate income, the court will order him to make her a reasonable al- 
lowance in money to carry on the suit Mix v. Mix, 1 J. Ch. R. 106 ; Deo* 
ton V. Deuton, Id. 364 ; otherwise if she has sufficient estate of her own, Wil* 
son V. Wilson, 2 Hagg. Cons. R. 203. 
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separation was intended by the parties ; (n) but not so, where the 
separation is merely temporary,(o) or there hath been a sub* 
271* sequent cohabitation. ( p) *Nor is it any answer to such a 
suit that the wife has been guilty, even of adultery, (q) (4) 
However, her merit must in most cases entitle her to relief, and 
therefore the court will not decree maintenance where there is 
full proof of elopement and adultery. (rX5) 

Paraphernalia and pinmoney too are the subject of equitable 
interference ; (6) and though paraphernalia are not allowed (s) 
as against creditors, yet where a wife's paraphernalia had been 
exhausted in payment of her husband's debts, upon the defi* 
denes of personal assets though the court could not decree satis- 
faction out of the real estates devised, yet it was decreed out of 
the real estates descended, (t) And paraphernalia shall not go 
to satisfy legacies ; (u) nor is a wife barred of her paraphernalia 
by a bequest of furniture, plate, and linen, ioc. for life ; {x) nor 

(ft) 3 Br. Cb. Rep. 619. 

(o) 1 Ves. 17. 3 Atk. 647. 

(p) Fletcher ▼. Fletcher, cited in 3 Br. Ch. Rep. 619. 

(g) 3 P. Wins. 269. 276. Blount t. Winter. Nor any plea to an action 
brought by trustees on a bond given for the wife's separate maintenance. 
1 N. R. 121. 

(r) 2 Atk. 96. Watkins v. Watkins. Still less assist in any legal daim 
oi divorce for adultery. Shute v. Shute Pr. Ch. 111. 

(») 3 Ves. 7. Lord Townsend v. Windham. They are preferred to 
legacies. 1 P. W. 729. Tipping v. Tipping. 

(0 Amb. 6. Probert v. Clifford, Reg. Lib. fo. 310. 3 Atk. 369. Vide 2 
P. W. 644. n. 

(tf)^3 Atk. 369. Snelson v. Snelson. 

(«> 2 Atk. 217. Marshal v. Blew. 

f4) Ice V. Thurlow, 9 E. C. L. R. 174, (2 B. & C. 647) ; Baynon v. Bat- 
tery, 21 lb. 296, (8 Bing. 266). 

(5) Ball V. Montgomery, 2 Vesey, Jr. 191 ; Carr v. Estabrooke, 4 Vesey, 
Jr. 146; 2 Sto. Eq. sec. 1419—1426. 

(6) See Vass v. Southall, 4 Ired. (N. C.) 301 ; 6 Pike, (Ark.) 668 ; and 
see an elaborate opinion on the subject of pin-money, in Howard v. Digby, 8 
Bligh, New R. 224; 2 Sto. Eq. Jar. sec. 1875, a.— The wife's wearing appar- 
el bought by herself while living with her husband, and paid for, with money 
fettled to her separate use before maiViage, and paid to her by the tnistees of 
the settlement may be taken in execution for her husband's debts. Came v. 
Brioe, 7 M. & W. 188 ; See Quick v. Garrison, 10 Wend. 335; Yardley v. 
Raub, 5 Wharton, 117. 
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her claim disappointed by the effect of the option of a creditor 
having *a double fund to resort to in administration of the as- 
sets, (y) And if a husband pledges his wife's paraphernalia, his 
personal estate, if sufficient, shall be liable to redeem them, (z) 

Jewels and chamber plate bought out of the wife's pinmoney 
will be allowed as paraphernalia, if apportioned to the husband's 
fortune ; (a) and where a wife disposes by will, of the savings of 
her pinmoney, it shall bind the husband and his devisees, (fr) 

But a wife can only be admitted as a creditor for one year's 
arrear of pinmoney, (c) against her husband's estate ; and if she 
cohabited with him, it is said she cannot claim the arrears at 
all ; {d) though in one case, where the husband charged his real 
estate with his debts a year and three quarters arrear of pinmon- 
ey was allowed the widow, in regard that she and her husband 
had lived well together, {e) 

The distinct property which the wife has in her parapherna- 
lia and pinmoney, lead us to the consideration of her sep- 
arate estate at large, •the nature of which it will be neces- ^273 
sary to enter on at some length ; whether as to the manner 
of acquiring and enjoying it ; thS power and manner of disposi- 
tion exerciseable by the wife over it ; and the aid afforded by 
equity in the protection of such estate. 

' «. A. Though any thing may by deed or will be given (/) in 
trust for the separate use of afemme covert, and this shall be 
out of the power of the husband ; yet it was formerly much 

(y) 8 Ves. 897. Al Jrich v. Cooper. 

(z) 3 Atk. 393. 

(a) Pr. Ch. 295. Wilfcon v. Pack, 26. Offley v. Offley. Savings also : 
and that, against creditors, if the settlement or the articles for it were 
made before marriage. Pr. Ch. 295. Or in consequence of a separation 
after. 1 Preem, 304. 

(6) Pr. in Ch. 44. Herbert v. Herbert. 1 Eq. Abr. 66. pi. 3. 

(c) 2 Ves. 7. Lord Townsend v. Windham. 

(d) ^ P. W. 341. Thomas v. Bennett 

(e) 1 Eq. Abr. 140. pi. 7. 

(/) The gift may proceed even from the husband, and will be valid 
against creditors, if made without intent to defraud them, and on good 
consideration, as where the wife pays the husband's debts, or relinquishes 
her jointure, dbc. 6 E. R. 257. Dewey v. Baynium, 10 Ves. 139. Lady 
Arundel v. Phipps. The gift was made in these cases before the creditoFr 
commenced his action. 
30 
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doubted, whether ihefemme could take an estate to her separate 
use, unless trustees were interposed, {g) But in Bennett v. Da- 
vis, (A) it was holden, that where a party devised lands to his 
daughter, ^femme covert, for her separate use, without appoint- 
ing trustees, it should be a trust in the husband ; (7) for there is 

no difference where a trust is created by act of the party, 
274* and where by act of law ; •(<) and equity will not only 

raise a trust where the object of the gift is to the separate 
use of the wife, but will also, from the nature of some gifts, in* 
fer them to be for her separate use : (k) (8) as diamonds given to 

(g) 2 Vern. 659. Harvey v. Hanrey, 1 P. Wms. 126. 2 P. W. 79. 
Burton V. Picirpont^ 

(A) 2 P. Wma. 316. in Hulme v. Tenant, 1 Br. C. C. 16. Lord Thur- 
low said, BLfemme covert could have no separate property without trustees ; 
bat there was no argument on that point, and the former decisions were 
not cited. 

(i) Bunb. 187. Roife v. Budder, 3 Atk. 399. Darly ▼. Darly. 

(k) 3 Atk. 393. Graham v. Londonderry. And a bequest '< to be ai 
the wife's disposal, and do therewith as she shall think fit," <fcc., is the 
same in effect as a bequest to her separate use. 7 Vin. 95. pi. 43. Kirk 
ir. Paulin ; for technical words are not necessary to creat'e a separate trust. 
3 Atk. 399. Where it was agreed before marriage that the husband should i 

^ _ I 

(7) Whether he was, or was not, a party to the instrament under which the I 
Wife claims, 2 Kent's Com. 162 ; See Hamilton v. Bishops 8 Yerger, 33 9 

Newland v. Paynter, 4 My. & Or. 406 ; Picquet y. Swan, 4 Mason, 456 ; 
Carroll y. Lee, 3 Gill & John. (Md.) 504 ; Wallingford v. Allen, 10 Pet. 583 ; 
Harkins v. Coalter, 2 Porter, (Ala.) 463 ; McKennan v. Phillips, 6 Wharton, 
676; Trenton B. Co. y. Woodruff, 1 Green, Ch. (N. J.) R. 117; Shirley y. 
Shirley, 9 Paige, 363 ; and it is well settled that {in equity no trustees are 
necessary, whether the devise or settlement was before or during coyerture» 
or concerning real or personal property. 2 Sto. Eq. Jur. sec. 1380 ; Jameson 
y. Brady, 6 Serg. & Rawle^ 467 ; Abrams v. Whitmore, 4 Dess. (S. C.) 256 ; 
2 Kent's Com. p. 163 ; Clancy on Hus. & Wife, 15, 30. 

(8) But in all cases, the intention to create a trust estate for the wife 
tnust clearly appear. In determining what words will be sufficient to im- 
port such an intention, tlie decisions are somewhat nice, and not always 
perhaps reconcilable. It seems no technical words are necessary, provided 
they indicate wich clearness and certainty, that such was the intention of 
the grantor. The words <' for her own use and benefit," or, ** to pay the 
same to her and her assigns," or, " to pay the same into her own proper 
hands to and for her own use and benefit," have been held not sufficient to 
give the wife a separate estate. Kensington v. Doiland, 2 M. d; K. l$i; 
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the wife by her husband's father on her marriage, a present by 
a stranger, or trinkets given by the husband during coverture ; 
however, if expressly given by the husband to be worn as 
ornaments of her person only, they are lo be considered •as •gTS 
paraphernalia, which the husband may alien in his life- 
time. (0 

In equity too, gifts may be supported between husband and 
wife, without the intervention of trustees, though the law does ^ 
QOt allow the property to pass, (m) Such gifts however^ must 

have a certain part of the wife's estate, and that she should dispose of the 
rest; it was held that she should have the disposal of £5,000, which fell to 
her after marriage. 4 Yin. 131. pi. 8. Pitts y. Lee. 

Efut a clear intention must appear, where property is meant for the wife's 
separate use. 5 Yes. 517. Lumh v. Milnes, 545. The mere appointmei^t 
of truptees, or the teslator^s knowledge that the wife was poor and tiving^ 
separate, is Qot sufficient ; (1 Raithby's Ver. 261. Palmer y. Trevor ;) nor 
merely bequeathing to her, without mentioning her husband. (3 Yes. 
166, Brown v. Clark.) '• To the husband for the wife's livelihood?^ 3 
Atk. 399. Darley v. Darley. ^ That her receipt shall be a sufficient dis- 
charge." 3 Br. C. C. 381. Lee v. Prieaux.) •* to pay into her proper 
hands," 5 Yes. 540. Hartley v. Harle, have heen held to convey a sepa** 
rate property. 

{I) 3 Atk. 394. And if given by the hushand, whether hefore or after 
marriage, they will he liable to his creditors. (2 Atk. 104. Ridout y. Lord 
Plymouth, where it must he inferred they were given by the husband — to 
reconcile the case with the preceding :) for they lessen the fund which 
woald have gone to them ; which cannot be said where the gift was from 
a stranger, and equity has raised a trust on it 

(m) 3 Atk. 270. Lucas v. Lucas, 3 P. Wms. 334. Slaoning v. Style^ 
1 Yern. 245. Bletson v. Sawyer, Bunb. 205. 3 Atk. 72. 

Dakins v. Beresford, 1 Ch. Cas. 194 ; Tyler v. Lake, 2 Russ. db My. 183; 
but in Jameson v. Brady, 6 Serg. 6l Rawle, 467, the words, *• for her own 
use,*' were differently construed ; and so *' to her sole use and disposal," 
and '^ to her own use independent of her hushand," 2 Sto. Eq. sec. 1382 ; 
and see Prichard v. Ames, 1 Turner Sl Russ. 222 ; Stanton v. Hall, 2 Russ. 
& My. 175 ; Dixon v. Olmius, 2 Cox. 414 ; Simons v. Harwood, 1 Keen, 7 j 
Wogstaff V. Smith, 9 Yes. Jr., 520; Perry v. Boilhin, 10 Serg* & Rawle, 
208 ; Evans v. Know, 4 Rawle, 66; Kraure v. Bertel, 3 Id. 199; Barrett 
y. Barrett, 4 Dess. 447 ; Id. 458 ; Haig v. Haig, 1 Id. 348 ; Bullard v. Tay- 
lor, 4 Id. 556. 
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not be prejudicial to his creditors, nor of the whole of the bus* 

band's estate, (n) (9) 
276* *The interest of the wife's separate property is always 

payable to the husband, if he maintains the wife, (o) How- 
ever, where he receives a great part of her fortune, and will not 
settle the rest, a court of equity will not only stop the payment 
of the residue of her fortune, but will even prevent him from re- 
ceiving the interest of the residue, that it may accumulate for 
her benefit, (p) 
2. B. Femmes covert having separate estates, are as to such 

estates, considered as femmes sole ; {q) therefore whether a 
277* power of disposal be vested in *them (r) by the deed creat- 

(n) 3 P. Wms. 334. 3 Atk. 72. Beard v. Beard. But though the wife 
may even have a decree against her husband in respect of such estate, (1 
Atk. 278. Cecil ▼. Juxon ;) yet if she do not demand the produce during 
bis lifetime, and he maintains her, an account of such separate estate shaU 
not be carried back beyond the year. (2 P. Wms. 82. Powell v. Hankey, 
341. Thomas v. Bennett, 3 P. Wms. 355. 2 Ves. 7. 190.) This rule, 
however, proceeds on ihe notion of the wife's consent ; for if^ during the 
husband's lifetime, she demand such account, and he promise to pay what- 
ever is due to her, she shall be allowed to come on his estate as a creditor 
for the amount (1 Atk. 269. Ridout v. Lewis, 1 Eq. Ca. Abr. 140. A 
treaty l^etween husband and wife, for the purchase of the wife's separate 
estate, shall not be carried into execution aAer the death of the parties, 

(o) 2 Ves. 661. 

(p) 3 Atk. 24. Bond t. Simmons. 

(g) 3 Br. P. C. Freeman v. More, 378. 3 Br. Ch. Ca. 8. Fettiplace 
v. Gorges. 

(r) 13 Ves. 190. Ves. 520. In Whistler v. Newman, a power of dis. 
posing absolutely ^as not vested in the wife at alL for the tnutees were to 

(9) Although gills directly from husband to wife, or from wife to hus«i 
band are not good at law, Martin v. Martin, 1 Greenl. 394 ; Stickney v. 
Bonnan, 2 Barr. 67 ; McCartee v. Orphan Asylum Society, 9 Cow. 437 ; 
yet in equity, they may be supported; see 2 Kent's Com. 163; Neufville 
V. Thompson, 3 Edwards' N. Y. Ch. R. 92 ; Duffy v. The Ins. Co., 8 
Watts & Serg. 413 ; Femer v. Taylor, 1 Simons, 169; Shephard v. Shep- 
hard, 7 J. Ch. R. 57 ; Livingston v. Livingston, 2 Id. 537 ; Gibson v. Todd, 
1 Rawie, 452 ; Herr's Appeal, 6 Law Rep. 408 ; 2 Sto. Eq. Jur. sec. 1395 ; 
Bradish v. Gibbs, 3 J. Ch. R. 523; Elms v. Hughes, 3 Dess. 158; Buliard 
v. Briggs, 7 Pick. 533 ; Garlick v. Strong, 3 Paige, 440 ; Towers v. Hayne, 
3 Wharton, 48 ; and when such gift will be implied, see McGlinsey's Ap- 
peal, 14 Serg. ^ Rawle, 64, 
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ing such estates, or not, they may absolutely (I) dispose of 
such estates, or of money saved out of them ; {s) and this with<* 
out examination, (0 or joining trustees, (w) Real property 
to is subject to *such disposition, as well as personal ; (x) *2T8 
and personal estate to the wife's seperate use for life, and 
after her death to such person as she should by will appoint, or, 
in default of such appointment to her executors, iseems to give 
her the absolute disposal during life ; for peisonal property, lim- 

take the interest from time to timet (4 Yes. 129.) and in More v. Hoish, 
the intention was the same. 5 Yes. 693. Besides which the conduct of 
the trustees was in both cases highly culpable. The method of appoint- 
ment enjoined by the deed conveying real property, must be accurately 
pursued — so too with regard to chattels, where only a qualified property 
is given the wife. Where husband and wife have a joint power over the 
wife's estate, the husband's letter to an agent, desiring his wife's compli- 
ments, is no proof of her joining in the authority. Amb. 495. Daniel v. 
Adams. 

(s) 2 Yern. 535. Gore v. Knight, 3 Atk. 709. Hearle v. Greenbaak, 
1 Yes. 303. 1 Eq. Abr. 346. pi. 18. ^ 

(0 13 Yes. 190. Sturgis v. Corp. Examination is necessary where 
the wile gives up property that has not been settled to her separate use, 
and which the husband cannot recover at law, see post, sect. 3. c. 

(tt) 1 Yes. 517. Origby v. Cox, 14 Yes. 547. Essex v. Atkins. Un- 
less their joining is made necessary by the deed appointing them. Where 
■he acts according to her power, they must hold to the uses she appoints. 
1 Yes. jun. 189. Pybus v. Smith, 3 Pr. Ch. Ca. 565. Ellis v. Atkinson, 1 
Anstr. 277. And see 1 Blackst Rep. Compt v. Collinson, 334. Where 
the husband having covenanted to join in all necessary conveyaneen^ a 
surrender of a copyhold by Afemme Covert alone was sustained. 

(x) 6 Br. P. C. 156. Wright v. Cadogan. 

(1) It is thought to be the better opinion that the power of disposition 
in such a case, is not abedutet but only aub modo, to the extent of the pow- 
er clearly given her by ihe instrument ; and if it points out a particular 
manner of disposition, no other can be adopted, although there is no ex- 
press prohibition of any other mode. 2 Kent's Com. 164, 166, n. a ; Jaques 
V. Meth, Ep. Ch. 3 J. Ch. n. 77^ Lancaster v. Dolan, 1 Rawle, 231; 
Thomas v. Folwell, 2 Whorton, 11 ; Morgan v. Elam, 4 Verger, (Tean.) 
375; Ewing v. Smith, 3 Dess. (S. C.) 417 ; Dorrance v. Scott, 3 Wharton, 
316; Rogers v. Smith, 4 Barr. 93; but the contrary has also been often 
held. Jacques v. Meth, Ep. Ch. 17 J. R. 548 ; Yizonneau v. Pegram, 2 
Leigh, ( Virg.) 183 ; West v. West, 3 Randolph, ( Yirg.) 373 j see Whitaker 
v. Blair, 3 J. J. Marsh,' (Ky.) 239 ; Lee v. Bank of U. S. 9 Leigh, (Yirg ) 
200. 
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ited to one and his executors, is as absolute, as land to one and 
his heirs ; and the case of Socket and Wray (y) seems overrul- 
ed by that of Heathy v. Thomas, {z) 
279* *Where then the wife has assigned her separate property, 
the assignee may have the trust executed inequity ; but a 
general creditor, it has been thought, cannot in equity be paid 
out of that property ; neither will equity in general, make good 
a contract against a married woman on which she cannot be 
sued at law. (a) 

However, a woman having a separate estate will be bound to 
a specific performance, unless there be proof of fraud or undue 
influence on the part of the husband ; (6) and it has also been 
determined that a court of equity will compel her heir to convey to 
the party in whose favour an agreement has been made.(c) And 
where a married woman agreed to pay her landloid an addition- 
al rent out of her separate estate, (without the knowledge of her 
husbandi) in consideration of greater repairs, a bill by the 

(y) 4 Br. C. C. 483. 

(z) 15 Ves. 596. See also Anderson v. Dawson, 15 Yes. 536. Bradley 
V. Peixote, 3 Ves. 299. Hales v. Margeram. The gift being absolute in 
the first plaoe, the condition respecting the will is inconsistent and void. 
Co. Lit 223. a 224. a. But the mere grant of property to the separate 
use of a married woman does not render her the absolute owner of it, so 
as to enable her to make a sweeping appointment of it, if it appears that 
the object of the grant would be defeated by such appointment, as in cases 
of annuity paid to wives living separate. 3 Ves. 437. Hyde ▼. Price. So 
that the intention of the person creating the separate estate must always 
be considered. Hovey v. Blakeman, cited in Wagstafi* v. Smith. 9 Yes. 
520. A trust to pay into the hands of the wife, without any mention of a 
power in her to dispose, does not give the wife any right to alienate abso- 
lately. Ibid. But a trudt to permit her to receive, gives her the absolute 
disposition; Pybus v. Smith, 1 Ves. jun. 189. 3 Br. O. C. 339, and the 
introduction of the expression, " to dispose of the same for such intents 
and purposes as the wife shall from time to time appoint," does not cir- 
cumscribe the power to make an absolute and sweeping disposition; 
ibidL Witts v. Dawkins, 12 Ves. 501, for such a limitation isincompatible 
with the original gi(^. 

(a) 2 Ves. Jun. 150. 156. Duke of Bolton ▼. Williams, 4 Br. Ch. Ca. 
309. 311. 

(6) 3 Br. Ch. Rep. 340. Pybus v. Smith, 1 Ves. jun. 189. 

(c) 6 Br. P. C. 156. Wright v. Cadogan. Rippon v. Dowding, Ambl. 
565. 
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husband, filed *for a return of the money, and suggesting a- 
fraud on him, was dismissed, {d) The bond too of a /em* 
me covert as a surety was enforced against her separate estate ;(e) 
and where difemme covert having separate estate borrowed mon- 
ey on bond, and died ten years after, it was decreed the bond 
should be satisfied out of the wife's assets left by will^ although 
the husbhnd insisted on the statute of limitations. (/) It hafl 
been holded too, that the separate property may be applied to the 
discharge of a bond given by the wife before marriage ; (2) but 
this was where the husband had absconded, so that he cannot 
be served; for before that occurrence, the plaintiff's first bill 
against the wife's separate property was dismissed, (g) 

Also if difemme covert having separate property borrows mon- 
ey, and executes a bond, (A) or enters into a bond jointly with 
her husband as a security for his debts, this will give a founda< 
tion to demand the money out of her separate estate ; (3) 
and her declarations in such^case may be read in evidence *28l 
against her. (i) So, a grant of an annuity by a married wo- 
man out of her separate estate was established, (notwithstanding 
notice by the trustees that they would only pay to the wife her- 

(d) 2 Br. Ch. Ca. 19. Masters v. Fuller, 1 Ves. jun. 513. 

(e) 15 Yes. 596. Heatly v. Thomas. But securities obtained from a 
married woman having separate property, by a creditor of her husband, 
who, suppressing that fact, procured himself to be appointed one of the 
trustees, were set aside. 16 Ves. 116. Dalbiac ▼. Dalbiac. 

(/) 2 P. W. 144. Norton v. Turvilc. 

{g) 1 Br. Ch. Rep. Briscoe v. Kennedy, cited. 

{h) Or promissory note. Bulpin v. Clark, 17 Ves. 365. 

(i) 2 Ves. 190 Norton v. Tunril, 2 P. Wms. 144. Hulme v. Tenant, 

I Br. Ch. Rep. 16. Stanford v. Marshall, 2 Atk. 68. The bond, though 
a nullity, is evidence of her intention. Per Ld. Eldon, in Pariu v. White^ 

II Ves. 209. 



(2) See Frasier v. Brownlow, 3 Iredell, Eq. R. (N. C.) 237; McKay ▼. 
Allen, 6 Yerger, (Tenn.) 45. The separate estate of a married woman is 
not always liable for her debts. The debt must have been contracted, eU 
ther for her separate estate or relying on it for payment Curtis v. Engel, 
8 Band. Ch. R. 287. 

(3) Afemme covert may mortgage Her property ibr her husband's debts, 
Demarest v. Wynkoop, 3 J. Ch. R. 129 ; see 2 Bto. Eq. Im, Me. 140L 
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self ;) the transaction, though for her htisband^s benefit, being 
her deliberate act when aware of what she was doing, {le) 

On review of all the authorities,, it seems that a/emme 
282* covert having power of disposition •over it, may give her 
estate to her husband, as well as to any one else, however 
formally and strictly it may be limited to her separate use. (I) 
But though the cases never intended to forbid this, where the 
husband behaves well, yet it is an act that the court looks upon 
with the utmost jealousyi 

tiowever, Where the wife's separate estate and provision is not 
ah immediate enjoyment, but contingent on the event of her sur- 
viving her husband, and no absolute power of disposition over 
it, is reserved to her by the deed securing such contingent pro- 
vision, equity will not permit her to make a transfer of it to her 
husband, (m) As where property is settled on the husband for 
life, and if he survive his wife, to him absolutely ; but if she sur- 
vive to her absolutely. In this casethe husband can have no 
rightful claim to the wife's interest created for her benefit, with his 
concurrence ; an interest too, of such a nature, that if created by a 
third person, he could have no power over it, as not taking efiect in 

(k) 14 VcB. 542. EflMX ▼. Atkins, 9 Yes. 520. But where husband 
and wife had raised money upon very extra? agant terms, by way of an 
bnmiity charged on the wife's estate, the court would not enforce the 
security, but dkmissed the bill. 5 Ves. 694. Moers t. Huish. And it must 
be observed, that the cases of Duke of Bolton ▼. Williams, (2 Yes. jun. 
138.) and Jones v, Harris, (9 Yes. 486.) seem in efiect to overrule the case 
of Hulme v. Tenant, and consequently to shake those of Heatly y. Thomas, 
and Bulpin v. Clark; so that the extent of the liability o^ femme coverVs 
separate property to her general engagements (that is, to her bond, or 
any ether instrument not specifying the property to be affected, or the 
asode in which it is to be affected,) cannot be considered as well settled. 
Lord Bldon said Huhne v. Tenant was a prodigiously strong case, (Nantes 
v. Corrick, 9 Yes. 188,) and that the case would require full consideration 
if ever the point should distinctly occur. (Jones v. Harris, 9 Yes. 486.) 

(J) 11 Yes. 209. Parkes v. White. And the court will compel trustees 
to convey according to her dicfposition, where properly made. Per Lord 
Sldon, ibid. 

(m) 10 Yes. 580. Richards v. Chambers. Seamen v. Duel Where 
all the cases are considered. See too 8 Yes. 164. Sparling v. Rochfort; 
where the court dismissed a bill, stating that the wife was willing, at wme 
Jviwre period^ when the court according to its rules could ask her to give 
her consent, that the husband should retain a residue unascertained. 
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possession during his Ufe ; the wife's consent, on examination, can 
only be availing where she has a disposing power ; and as Kfeny- 
me covert she has no power of disposition (such power not being 
reserved by deed) over a contingent property like the present, 
whatever she might have over separate property in her actual 
enjoyment; neither will equity by conceding such a power de^ 
prive the woman of the only indefeasible means of securing H 
provision for her widowhood. " Such, (says Sir William Grant) 
were the terms upon which alone she chose to contract while in 
a. condition to exercise her unbiassed judgment ^ she meant 
while sui juris to make a provision for herself, in the event ot 
her surviving her husband^ and to secure it from the effect of the 
influence and solicitations to which she might afterwards be ex- 
posed. She might be told, that there is no way in which that 
end can better be accomplished, than by the means which have 
been adopted, that absence of power, and legal incapacity to act) 
is the best security. If the court will not interfere, a woman 
about to marry has the power to secure to herself this kind pro- 
tection ; but she is deprived of it, if the court, upon her consent 
while covertj annuls the contract made for her benefit while sui 
juris.^^ 

If a wife charge her estate with the payment of her husband's 
debts, or apply it to such piu-poses^ and this do not appear to be 
intended by her as a gift to him, equity will decree the hus* 
band's assets to be applied in exoneration *of her estate, or *284 
in re-payment of the money advanced, (n) 

For the wife's separate property cannot be taken in execution 
by her husband's creditors, even though it were conveyed to her 
by her husband after marriage, provided that this were bona fide 

(fi) 2 Vern. 337 1 Br. P. C. 1. Pocock v. Lee, 2 Vera. 604. 689. 1 P. 
Wms. 264. 2 Atk. 344. In Tale v. Austin, 1 P. Wms. 264, it is said, that 
all other debts most be first paid. But in Robinson v. Gee, 1 Yes. 252. 
Lord Hardwlcke appears to have denied that the other creditors can come 
in pro tarUo on tJie wife's estate, where she has been first paid ; and if at 
the time when a mortgage or security is made by the wife for the payment 
of the husband's debt, (whether before or af^er marriage) a settlement is 
also made, the husband is not considered as answerable to the wife*s estate 
for the money borrowed. Per Lord Hardwick in Lewis v. Nanglc, Ambl. 
150, the general right of the wife may also be repelled by evidence to shew 
her intention that her own estate should beaj: the charge. 3 Br. Ch. Rep, 
201. Clinton v. Hooper. 
31 
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without intent to defraud creditors, on valuable considerationy 
and before action commenced. (o)(4) 

Even a voluntary conveyance to a wife, after marriage^ has 
been held good against creditors, where the husband tnade it in 
consideration of an accession to his wife's fortune, and the settle- 
ment before marriage was inadequate. ( p) (6) 
286* *If trustees pay the wife's separate fortune to the hus- 
band, it is irrecoverable ; (q) (6) but, with respect to proper^ 
ty, not settled to her separate use. 

2. C. Where such property or interests forthcoming to a mar- 
lied woman are by any means in the power of a court of equity, 
the court will not yield them up, unless the husband make a 

(o) 10 Yes. 1S9< Lady Amndel v. Phipps, 6 EbbU 257. Dewy y. Bayn-» 
taD« See farther on this head, anitf ehap. lU a. 1. note at the end, and post^ 
ehap. IX. 

(p) 3 Atk. 720. But after marriage a Toluntary conveyance without aome 
■uch conaiderations aa the preceding, would be void againat aubaeqnent pur- 
chaaera for a valuable consideration, and creditors. 3 Atk. 41(h 412. White 
V. Sanaum. 

(q) 2 Atk. 420. 1 FonbL Tr. Eq. 304. Pr. Ch. 414. SqQire v. Dean, 4 
Br. Ch. Rep. 326. And the wife cannot chai^ge the hnaband'a heir for it 10 
Vea^ 511. Lench v. Lench. 

■ ■ " — - ■-■■■■ ... 

(4) A mere voluntary settlement made by a husband, who is in debt, 
iftpon his wife after marricl^, is void against creditors. BuUard v. Brigge, 
7 Pick. 538; Keeth t. Woombell, 8 Id. 211; But a coaveyance made in 
trust, upon transfer to the husband of an equivalent out of her property is 
Talid. Id ; and so is a voluntary conveyance ii creditors be not defrauded, 
Teasdale v. Reabome, 2 Bay, 546 ; Spring v. Hight, 22 Maine, 408 ; See 
Tardley t. Rhauls, 5 Wharton, 117; Cluick v. Garrison, 10 Wend. 335; 
Carve ▼. Brice, 7 M. d^ W. 183 ; as to wife's separate property being taken 
in execution by the husband's creditors. 

(5) The court will even cM-der a new settlement in favor of tke wife on i 
a new accession of fortune, although there is danger that creditors will not I 
be fully paid. Bx parte Beresford, 1 Dess. (S. C.) 263. If any fraud on I 
creditors appear, the settlement is void. Mills t. Morris, 1 Hoff. Ch. R. I 
419; mere indebtedness raises but a presumption of fraud. Wickes v. 

Clarke, 3 Edw. 58. 

(6) Unless paid after a bill is filed, Murray v. Lord Bllbank, 10 Vesey^ 
Jr., 85. 
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proper settlement (rX?) (tli&t is, adequate to the fortune he re« 
€eives) or the wife in court consent to his receiving it ; ( j) 
(equity has even gone *so far as to restrain him from pro- *286 
ceeding in the .spiritual court for the wife's portion arising 
out of personal estate, because that court cannot oblige him to 
make an adequate provision on her. {t) But this equity is personal 
to the wife, for if she die in the husband's lifetime, leaving chil- 
dren, he is Entitled to her personal property without making 
provision for them ; (u) and so are his assignees, (ir) And *a ^^287 

(r) Nels. Ch. Rep. 377, Wentworth v. Young, 2 Vem. 404. Oxenden 
T. OxoDden, Skin* 288. except where the husband has made an adequate set- 
tlement, or the settlement was expressed to be made in consideration of future 
accessions. Blois v. Countess of Hereford, 2 Vem. 501. Cleland y* Clel- 
and, Prec Chas. 63. Ambl. 602, and sach settlement should be made hrfan 
marriage in order to be ayaiiing. Lanoy y. Duke of Athol, 2 Atk. 444 If 
the settlement be made in consideration of part of the wife's fortune, choees 
in action not comprised in that part, survive to the wife. Prec. Ch. 03. 

(0 Finch's Rep. 145. X P. W. 768, 2 P. Wms. 639, 1 Str. 238. J 
Yes. 539. 2 Atk, 67, 448. If the wife be abroad, the examination and con. 
sent must be taken by ^ dedimus^^ as in the case of a fine : or by a magis- 
trate of the place, with an attestation by notaries, and a translation. (2 Yes. 
60* Parsons v. Dunn, 8 Br. Oh. Ca. 237. 3 Br. Ch. Ca. 663. Minit y. Hyde.) 
In America, by a commission issuing under the govemment there. 3 Yes, 
321. Campbell v, French ; in one case under particular circumstances, a letter 
from the wife in the East Indies was held sufficient. Dick. 203. Palmer y. 
Palmer. The wife must be apprised of the amount before her consent, Anstr, 
03. Edward y. Townsend. 

(/) Pr. Ch. 543. 2 Atk. 420, restrained till he makes an adequate settle* 
ment, Toth. 114. Tanfield y, Davenport : and if he refuse, will order the 
interest to accumulate for the wife, unless he be sUrving. 3 Atk. 20. Bond 
y* Simmar. 

(«) Ambl 500. Scriven v. Tapley. A fund decreed to be secured for 
the benefit of the wife and her issue, till the husband makes a settlementt 
•hall belong to her if she survive, though there be issue of the marriage, 
Fonbl. Eq. Tr. 07. Phipps v. Earl of Anglesea. But if the surviving wife 
die without issue, the husband's representatives are entitled to it. Packer y. 
Wynoham, Pr. Ch. 418. Ctmtrmt Wytham v. Cawthom, 1 £q. Ca. Abr. 
302. pL L 

(x) 3 Atk. 717. Except where an order has been obtained for a settle* 
ment on the wife and children : which is indefeasible, though the husband 
die before any proceeding on it 10 Ves. 84. Murray v. Lord Elibank. 

(7) See 2 Sto. Eq. Jur. sec. 1408 ; Teyis v. Richardson, 7 Monroe, (Ky.) 
660 ; Fabre v. Golden, 1 Paige, 166 ; Durr v. Bowyer, 2 McCord, Ch, R. 368. 
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court of equity will not in general intemqpt the legal title 
of the husband to the property of his wife, unless called on by 
kim to lend its assistance ; then, if he ask for equity, he must 
do equity, by providing for his wife, (y) Howerer, it seems finom 
the case of Winch v. Page, (Bond. 87.) supported by an expres- 
sion of Lord Hardwick's, in Jewson v. Moulson, 2 Atk. 420, that 
if the husband suea at law for a chose in action, as a bond due 
to his wife^the court if the wife pray it, or the obligor, he being 
her [father will grant an injunction till the husband makes a 
proper settlement. 

Lord Hardwick appears to have refused to order the whole of 
the wife's fortune to be paid to the husband, though the wife 
wa»>n court and desired it. (z) But in Willats v. Cay, the Mas- 
ter of the Rolls is reported to have ordered the wife's whole for- 
tune to be paid to the husband though insolvent, (a) the 
288* wife being •in court and consenting. The wife's consent 
cannot by the rules of the court be dispensed with, if tbe 
sum exceeds 100 guineas ; (b) nor will the court part with the 
property, even with such consent, unless there be an affidavit 
both by husband and wife, that the property is not settled, (c) 

But with the consent of the wife, money left in trust for the 
wife and her heirs, to be laid out in land, was ordered to be paid 
to the husband without being invested in land.(<2) So, stock stand- 
ing in the name of trustees under a settlement, the dividends to 
be paid to the wife, or to such uses as she should from time to 
time, during coverture, appoint, was ordered upon her consent 
to be paid to the husband, though there was no appointment. («) 

(y) I P. W. 37B. Squib v. Wyn» 2 P. Wmg. 639. Milner v. Colmar, 3 
P. W. 11. 2 Atk. 420. 5 Ves. 515. And this equity will be granted, who- 
ever may be the applicant to the court, the wife or her trustees, as well as 
her husband or his assignees. Ex parte Coysegame, 1 Atk. 192. Mealis ▼. 
Mealis, 5 Ves. 739 in note. Id. 737. Elibank v. Montolien, 10 Ves. 574. 

(») 2 Ves. 579. Ex parte Higham, Ca. Temp. Talb. 43. Blackwood v- 
Norris, cited. 

(a) 2 Atk. 67. As to part of her fortune, if she persists in requiring it to 
be paid to her husband, the court must comply, 3 Br. Ch. Ca. 197. Dimmock 
T. Atkinson. 

(6) 3 Br. Ch. 237. 1 P. Wms. 768. 2 Atk. 67, 448, 452. 2 Ves. jun. 512. 

(c) 2 Br. Ch. Ca. 663. 2 Ves. jun. 38—1, 512. Binford v. Bowden. 

{d) 8 Atk. 71. Pearson v. Brereton. 

(e) 8 Br. Ch. Rep. Clarke v. Pester, cited. 
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And a legacy giiren the wife for her sole use, with a power of 
appointment by will, was ordered with her consent, to be paid to 
her husband ; (/) so, money settled in like manner, (g) 

The husband as we have seen, has generally the absolute dis- 
position of all his wife's personal property. But he cannot 
assign a 'possibility, or contingent interest in a term, to *289 
which she may be entitled ; that is, where the possibility 
is of such a nature that it cannot happen in the lifetime of the 
husband ; (A) nor will his dispositiiHi of her choses in action be 
availing against her, unless for a t^a/tioft/e consideration, (t) And 
where the property is the subject of equitable jurisdiction, and 
the husband's assignees (A:) are obliged to go into equity for the 
recovery of it they are subject to the same equity as the hus- 
band, and must previously make provison for the wife ; (l) nor is 
this doctrine confined to general assignees, but seems equally to 
hold as against a particular assignee for a valuable oonsid* 
oration. (w)(8) *The equity, as we have seen, is personal •290 
to the wife, and does not extend to children ; (n) and it is 

(/ ) Ibid. Newman v. Cartooy. 

(g) Id. Ellis V. AtkinsoD. (h) Co. Lit. 46. b. 

(t) 2 Atk. 207. Bate v. Dandy, 417. Jewson v. Mouleon, 1 Br. Ch. Rep. 
44. Dick. 34D. Beckett v. Beckett 

(k) Whether bankrupt aeeigrnees, 1 P. Wms. 862. Jacobeon ▼. WflliatiM, 
or aseignees for payment of debts ; (4 Br. Ch. Rep. 189. Prior ?. *Hil1,) and 
aee Like v. Bereeford, 3 Yes. jun., 506, which ioTohred eircQinstaiiees so £»• 
▼orable for the assignee, that he must have prevailed if any case could afiect 
the wife's equity. 

(0 1 P. Wms. 251. Miles v. Williams, 882, 2 Alk. 417. Jevson r. 
Moulson, 2 P. W. 639. 5 Yes. 515. 2 Atk. 67, 440. A chose in action (as 
a mort|;age) belonging to the femme when toZe, passes by the assignment on 
her husband's bankruptcy, unless reserved by articles before marriage» 1 P. 
W.458. 

(m) Macauley v. Philips, 4 Yes. 19. Id. 528. Franco v. Franco, 3 Ves. 60a 
Unless perhaps a trust terra is to he considered an exception, because it may 
foe taken at law under k Fu Fa. 4 Yes. 19, 628. 2 Yem. 270. 

(n) Ambl. 509. Scriven v. Tapley. And tiie wife in general is entitled 
only to a part and not to the whole of the property belonging to her^ 9 
Yed. jun. 607. Burden v. Dean. If she obtains an order for a settlement 
Ml hmelf and her children, and dies before any further proceeding on it, 
the children have an interest in that order, of which they cannot be depriv- 
ed. Murray v. Lord Elibank, 10 Yes. 84. 

(8) Ante, ch. II, sec. 3, note. 
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duobtfiil whether equity will interfere where the assignees can 
get possession without the aid of Chancery, (o) (9) The follow- 
ing cases will perhaps best explain the nature and occasion of 
such interference. 

Where a/emme covert was a ward of the court, her property 
was ordered to be settled on her in opposition to the husband's 
assignment for a valuable consideration; (p) so, where money 
was declared due to a wife, the court would not order it to be 
paid to her trustees on motion, till the Master had made his re« 
port on the settlement (q) A large l^acy was left to the de- 
fendants wife, for which he sued in the spiritual court ; a 
891* testator's executors filed a bill for an injunction against *the 
husband ; per cunaffi, the money shsdl be secured to the 
wife, whoever may be the plaintiff to ask it in equity, (r) And 
upon a bill by husband and wife for money in her right, the 
court will decree it to them jointly, that the wife may have a 
chance of survivorship, (s) 

Where lands were devised to a wife's separate use, but no 
trustees were appointed, the husband was held a trustee for his 
wife; and though he became bankrupt, the lands were not 'al- 
lowed to pass to his creditors, (t) And even where a settlement 
was made by a husband in consideration of the fortune he would 
receive with his wife in marraige, (no intention being expressed 
that he should be benefited by any future accession) it was held 
that a subsequent interest arising to her as next of kin, should 

(o) 2 P. W. 639, 5t5, 440. It eeemi a general rale, that where a woman 
by marriage agreement is to have the separate use of any estate during 
coverture, if any of it is invested in a purchase, the court will follow it, as 
<he produce of what she ought to have. 2 Eq. Abr. 148, pi. 2.. Eastby 
V. Eastby. 

(p)^3 Ves. 506. ^Like v. Beresford. 

(9) 1 Anstr. 274. Hardwick v. Wynd. 

(r) 1 Str. 503. Gardener v. Walker. 

(«) 2 Yes. 669. Pawlet v. DeiavaL 

(<) 2 P. W. 316. Bennet v. Davis. The same, as to chattels, 7 Yin. 
06. Kixk V* Paulin. 

(9) But in Yan Epps v. Dan Deusen, 4 Paige, 64, it is said that the as- 
signees will be restrained in equity from obtaining possession at law, if 
the wife has no other means of supporting herself and her children. 
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not go to the assignees under her husband's bankruptcy, (u) 
The same equity extends to a legacy bequeathed to the wife un- 
der the same circumstances, and not reduced into posses- 
sion by the husband in his ^lifetime ; (x) for, as we have *292 
seen, a settlement in consideration of the wife's fortune, 
does not entitle the husband to future accessions, unless they be 
expressly mentioned in the settlement, or reduced into posses* 
sion by him in his life-time, (y) 

As equity will compel a performance of marriage articles ;(i;) 
so it will prevent the husband from defeating his own agreement 
by disposing of a Aiture executory interest in a term, or other 
chattels provided for the wife with his consent, (a) 

The court will interfere too, in securing a provision tp thd 
wife where no settlement has been made, or an agreement for 
one has not been fulfilled^ or the husband has disposed of his 
wife^s portion without having secured her an adequate remuner* 
ationi 

Thus, where the husband had received great part of a legacy 
which was the wife's only portion^ and refused to make a settle^ 
ment, the court stopped the residue and the interest also, that it 
might accumulate for the wife's benefit. (6) And where J. 
S. having <*made an assignment of 1002. per annum, part *293 
of the dividend of stock to the amount of 360/. per annum 
invested in trust for his wife, went abroad without having made 
any provision for her ; and A. B. his surety filed a bill to en- 
force the hiisband's assignment, an indemnity to him against past 

(u) 10 Yea. 574. Carr v. Taylor. So where tnuiees poBsessed the 
husband ofhiisi wife's fortune, in consideration of his making a settlement, 
equity supported the settlement, though made afler marriage and impeach- 
ed by creditors. Pr. Ch. 39. Moore v. Ricault, 1 Ves. 190. Dundas y. 
Dutens, 2 Atk. 519. Middlecombe v. Marlow. 

(x) 9 Ves. 87. Mitford ▼. Mitford ; and in one case the wife's equity 
was extended to the rents of her real estate vested in trustees. 2 Yes. jun. 
607. Budon ▼. Dean. 

(y) Ante, chap. II, sec. 3. 

(z) 2 Vem. 493. 

(a) 1 Ch. Ca. 225. Doyley v. Perful, 1 Vem. 7, 18. 1 Eq. Ca. Abr.58. 

(6) 3 Atk. 20. Bond y. Simpson. A., on marriage, having agreed to 
settle his wife's stock on her for her use, fraudulently prevailed on her to 
transfer the stock to him without a settlement Decreed he should trans- 
fer the stock to the -use of his wife, and pay all costs. 1 Ves. jun. 21. 
Lamperl v. LamperL 
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lind futUTd payments ; and the same was established, upon a bill 
filed on behalf of the wife, the court directing the remaining 
160/. per annum to be paid to her. (c) 

The wife of a bankrupt filed a bill for her distributiye share 
of the rendue of an intestate'd personal estate ; as the husband 
had not by his settlement expressly included for himself future 
accessions to his wife's fortune, as well as the portion belonging 
to her at the time, his assignees were directed to make a propos- 
al for an adequate settlement in respect of the property accruing 
irom the intestate ; but were allowed to take into consideration 
the settlement already made upon her ; (the administrators of 
the intestate were not allowed to set off a bond due from the 
bankrupt to the intestate.) (d) 

Where the trtistees in a marriage settlement lent part of the 
trust monies to the husband, upon bis bond, when in full 
S94* credit, and he 'purchased an estate to himself in fee, — be- 
came bankrupt, and the estate was conveyed to his assign- 
ees, — ^the estate so purchased was ordered to be conveyed to 
new trustees, upon the trusts of the settlement, and the resi* 
due of the bond debt to be jNroved under the commission againsi 
the husband ; (e) and though a bond by a husband to pay a 
sum in the event of his bankruptcy, or insolvency, cannot stand 
against creditors, the property of the wife may be limited to 
the [husband till he becomes bankrupt or insolvent, and on 
that ev^it, for his wife and children ; and where in articles 
for such a settlement, the husband covenanted to give a bond for 
6,00(U. upon the same trusts and had received all his wife's for- 
time without making any settlement, proof was admitted under 
his commission, not only for the amount of her property agreed 
to be settled ; but the 5,000/., or so much as the value of the 
wife's property would extend to beyond the sum agreed to be set- 
Ued.(/) 

Where a husband covenanted in his marriage settlement to 
convey sufficient in value to answer an annuity which his wife 
had at the time of her marriage, but died without having so 

(c) 11 Vea. 12. Wright v. Morley. 
(</) 10 Veg. 524. 

(e) 2 Dick. 593. Wileon v. Foreman. Sed qiuere* and see Lench v. 
Lench, 10 Ves. 511. 
(/) 8 Ves. 353, Ea: parte Cooke. Vide 2 Str. 947. Lockycr v. Sava^. 
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dcMie, the court decreed the deficiency to he made good out 
of his estate. ( g) *So, where the wife dies leaving issue, while . 
he is under an order to make a settlement, the court wall bind 
him to the order. (A) And the wife's elopement with an adul^ 
terer was held no bar to a specific perforlnane of the marriage ar* 
licles. (t) 

Where husband a))d wife mortgage the wife's estate^ and the 
husband receives the money, his estate shall be liable to re* 
f^m;{^) but the claim, thoUgh preferred to charity legacjec^ iB 
postponed to simple contract debts ; {I) and the estate shall be 
liable, though the husband except his wife's debt finom those to 
be paid, (m) A wife having joined her husband in mortgaging 
her estate to buy him a place, and the husband having iafterWatds 
paid the money, takeU Up the mortgage term, aud devised it to 
the younger children, it was decreed the hehr of the Wife should 
have the term discharged of the husband's claimis. (n) And 
in a mortgage by bartm and ^/emme of the femfH^s New "SW 
fiiver shares, without a fine, the lease was held determined 
by the death of the husband, and the mortgage at an end. (d) 

2. IX "WThen two species of provision are appointed tor Ihtt 
wife, and it clearly appears from express declaration or necessa** 
ry inference, that it never was intended she should enjoy both at 
onee^ the wife is put to her election, (p) The nature of diift 
election, when it lies between jointure or dower, and some other 
provision, is explained in the chapters on those salgecte ; we 
may here conader how it stands in other taSes. As where A. 
covenanted on marriage, that if his wife survived, she shouM 

{g) Mat&ew8 ▼. MatthewBi Dick. 470. Where a kusbatid on marrtai^ 
imposed on bis wife by giving her a bond void at law, equity established the 
•greeraent according to the intent of the parties. 2 Atk. 96. Watldae v, 
Watkins. 

(h) Dick. 604. Rowe v. Jackson^ 

(i) 3 P. W. 269. Sidney v. Sidney. But see Ditk^ 331. 806. Lee v. 
Leci where the conn would not assist a wife who had eloped, id teeovef ing 
her separate property. 

(k) 2 Vem. 604. Pocock v. Leo. 

(0 2 Vem. 669. Tate v. Austen. 

(m) 3 Br. Cha. Ca. 545. 

(n) 1 Br. P. C. 1 Huntingdon y, Huntingdon* 

(o) 2 P. W. 127. Drybutter y. Bartholomew. 

(p) 2 Yes. jun. 572. French v. DaVies, 3 Vee. 249. Strathan v. Sutton. 
38 
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have half her fortune secured ; A. died, and left her more than 
she could claim. Per curiam the legacy shall be considered in 
satisfaction of the covenant ; but the wife shall elect which por- 
tion she pleases, {q) So, where A: tenant in tail, (remainder to 
B.y the wife of C, in tail,) conceiving he had obtained a fee, un- 
der a void execution of power, granted leases, and then devised 
the estate to B. for life, remainder over, and gave B. and C. oth- 
er benefits under his will, leaving D. residuary legatee ; upon a 
bill by D. to establish the will, B. elected to take her estate tail 

in opposition to the will, which the Master reported to be 
297* for her benefit, and it was decreed accordingly, (r) S0| 

where a wife has one claim under the will of her former 
husband, and another against it| she shall elect between 
them. (9) 

And though she shall not always be precluded, by having re- 
ceived one portion, if she should afterwards discover that the 
other i& more beneficial ; {t) (as where testator gave his wife an 
annuity, charged on an estate of which she would be dowable ; 
and this was held a case of election, but that the widow had not 
made her election by accepting the annuity for three years; (u) 
and where the husband of an infant widow having entered on 
the settled estate, her election was held to be bound, only during 
the coverture ;) 

Tet she shall make her election within a proper time, and be 

~ bound by it. Thus, a widow, who (having different interests 

under her settlement, and the husband's will,) proved the will, 

acted under it, and received the rents for six years, was held to 

have made her election. (:r) However, no line can be drawn 
298* as to the precise act or time that constitute Hxl election 

binding ; it must depend on the circumstances of the case ; 
and it seems that where the court has held the wife bound, they 
have ever ascertained that her election was of the most benefit 

(f ) 3 Eq. Abr. 84. pi. 1 Corns ▼. Farmer* 
(r) 2 Yes. jun. 544. Darlington ▼. Palteney, 8 Yes. 384. 
(ff) 5 Yes. 515. Blount ▼. Bestland. 

(0 Eapecially where her election was made under a mistaken impression 
of the extent of the claim. 12 Yes. 136.* Kidney ▼. Conpmaker. 
(u) 8 Br. Ch. Ca. 255. Wake v. Wake. 
{x) 8 Br. Ch. Ca. 88. Butrlcke ▼. Broadhunt. 
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cial alternative : and have even decreed against her electioDi 
where it appeared prejudicial to her children, (y) 

When it is not clearly inconsistent with the husband's inten^ 
tions, the wife shall have both provisions ; as where A. on mar* 
riage covenanted to secure 1,000^. per annum to his wife, in lieu 
of dower, and by his will devised to her considerable real and 
personal estate, she was held entitled, both to her annuity and 
the devise, (z) 

2. E. A woman by ill conduct forfeits, in most instances, the 
interposition of Chancery in her favor. (1) Thus, if she elope 
without cause, and refuses to return, equity will not assist her in 
recovering her separate property. («) And where husband and 
wife living apart under a divorce a mensa et toro obtained 
against the wife for adultery ; the wife petitioned that her mon-« 
ey might go to her separate use, and the husband petitioned it 
might be paid to him, the Lord Chancellor would make no 
order, (ft) Nor would equity allow *a wife maintenance, af- •299 
ler fullproof of elopement and adultery; and the obtaining 
a " supplicavU,^* doBB not justify an elopement, (c) 

However, where the wife sues for a specific performance of 
her marriage articles, her elopement with an adulterer seems no 
bar. (d) (2) And where a wife's fortune was settled in trust, but 
BO provision was made for payment of the interest during cover* 
ture ; — she quitted her husband and lived in adultery ;— ^n a 
bill for payment of the dividends, the court decreed the husband 
to provide for the wife, but ordered the future dividends to be 
be paid into court, and the costs out of the accumulated divi* 

(y) 2 Vem. 605. Hancock v. Hancock. 

(%) 7 Br. P. C. 12. Bronghton ▼. Errington, 3 Br. P. C. 514 Lucy r, 
Moore, 3 Br. Ch. Ca. 241. Forsyth ▼. Grant 

(a) Dick. 321. 806. Lee v. Lee. 

(b) Carr ▼. Eaatbrook. A wife divorced a mensa et toro fbrfeita her right 
to widow's chamber, under the custom of London : and she cannot claim ad* 
ministration in the spiritual court till the divorce is repealed. Bonb. 16b 
Pettifer ▼. James. Pr. in Ch. 111. Shnte v. Shute. 

(c) 3 Atk, 55a Head v. Head. 

(d) 3 P. W. 268. 275. Sidney v. Sidney. 

(1) See 2 Story Eq. Jur. sec. 1419. 

(2) Ante, ch. IV, sec. 1, note. 
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deiid8.(#) It appears too, that the adultery of the wife is no 
plea to a bond given by the husband to trustees for the wife's 
separate maintenance ; and this, though the wife were guilty, 
and the husband ignorant of the adultery, at the time he enters 
ed into the bond.(/) 

3. F. There are some early cases in which the court seems to 
haTe enforced the husband's agreement to dispose of his wife's 
property, or his covenant that she should levy a fine, 
800* ^However the interference of the court in such cases would 
e£^tually deprive married women of any power to re- 
senre a separate property to themselves. And in Emery v. Wase, 
df) the MauBler of the Rolls said, he had no conception that as 
against them any such agreement could be enforced ; binding 
their interests by agreement, though they could not be bound by 
conveyance. How far the husband is liable in damages for not 
making good the agreement, or how far in equity he will be 
compelled to prevail on his wife, is another consideration. 

There have been instances of committing the husband to the 
Fleet till the wife should do the act ; and there was one instance 
where the husband staid a great while in prison ; and then, 
making it appear that he could not prevail on her, was dischar- 
ged.(A) 

Where a husband and wife jointly agreed to convey, the hvu^ 
iMnd was decred to convey, and to procure his wife to join, or to 
leAmd the nu>ney received ; but the court would not make per^ 
sonal decree on the wife, (i) (3) 

Under particular circumstances too, a husband was decreed to 

procure his wife to join in a surrender of copyhold estate.(A) 

901* 4. ^As to alimony, it has been decreed by equity in nmny 

cases^ where it does not appear whether the decrees proceed- 

(t) Ball ▼. Montgonoery, 4 Br. Ch. Ca. 399. 2 Yes. Jan. 191. 

(/) 1 N. R. 121. Field ▼. Serres^ 13 Vee. 439. 

(g) 5 yei.ian.848, 

(fc) 5 Vee. jun. 84a See 3 P. W. 189. 6 Vin, 641. pK 85. 

(t) 7 Ves. 57. Sedgwick v. Har(|rrave. 

(k) 7 Ves. 474, Stephenson v. Morris. 

(3) But sach agreements are now held void as to the wife, and the hns- 
baad is not eompeiled to procure her to join, Morton v. Mitchell, 2 Jac dk 
Walk. 413 ; Davis ▼. Jones, 4 B. d^ P. 369, Sir James Mansfield ; 2 Kent's 
CwL 169, 
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de upon a previous divoice in the spiritual court, or upon an 
agreement between the parties ; (I) but in Williams v. Callow, 
(m) the court appears to have decreed the wife a separate main** 
tenance out of a trust fund, on account of the cruelty and ill be« 
havior of the husband, though there was no evidence of a din 
voTce, or agreement that the fund in dispute should be so ap« 
plied, (4) And in Watkyns v. Watkyn8,(n) the husband having 
quitted the kingdom, Lord Hardwick decreed the wife the inter- 
est of a trust fund till he should return and maintain her as ho 
ought.(5) 
Yet in Head v. Head, (o) Lord Hardwick ^observes, that •303 

(I) 1 Ch. Rep. 24« Lasbrook y. Tyler, 87. AshtoQ ▼. Ashmn, 09. Raa- 
sell ▼. Bodwill, 118. Whorewood v. Whorewood, 1 Ch. Cas. 250, were all. 
except Lasbrook v. Tyler, daring the troubles, and the decreee of the Com- 
miesioners confirmed by the act for that paTpone. 1 Ch. Rep. 118 in 2 Vern. 
76. Nicholls ▼. Danvere. Proceedings had been laid in the ecclesiastical 
court, propUr dh:vitiam: in Angier v. Angier, Gilb. £q. Rep. 172^ there was 
an agreement ; in Oxendon v. Ozendon, a divorce. 

(m) 2 Vern. 493, err, 752. 

(n) 2 Atk. 96, 11 Ves. 20, 2 Yes. 191. 4 Yes. 798. Where the hue- 
band was in a state of imbecility, a fund in court belonging to him was or- 
dered to be paid to the wife for the maintenance of the family. 4 Br. Ch« 
Ca, 100. Bird v, Lefevre. 

(o) 3 Atk. 647. A covenant by a husband to pay trustee an annual sum 
by way of separate maintenance for his wife in case of their future separation 
with the consent of trustees, is valid in law. 2 East, 283. Lord Rodney v< 
Chambers. 

(4) Alimony may be decreed in Ohio without any divorce, Johnston v. 
Johnston, Y^right H-454 ; as where the parties are both in fauitand not able 
to live barmonioQaly together, Bascomy.Baflcom,Id.632; bat in Yermont, 
the ooort have no power to decree alimony, until divorce is granted, Har- 
rington V. Harrington, 10 Yt R. 605 ; and see Slack v. Slack, 1 Dudley, 
(Qeo.) 165; Wilson v. Wilson, 2 Dev. 6c, Bat (N. C.) 377. And where 
the wife was in fault, and divorce had been granted for her adultery, she 
may notwithstanding be allowed alimony, from property earned by herself 
and her husband during coverture, Dailey v. Dailey, Id. 514 ; and the wife'a 
adultery after a decree of divorce, will not in Tennessee, bar her right to 
the alimony allowed by the decree, Sloan v. Cox, 4 Hayw. (Tenn.) 75; 
but see Hoknea v. Holmes,.! Walker, (Miss.) 474 ; but after a decree al- 
lowing alimony, the husband is no longer liable for the wife's debts, Ben« 
nett V. O'Fallon, 2 Misso. 69. 

(5) The relusal of a foreigner who has arrived, and becomes domiciled 
in this country, to receive his wife who has followed him, is sufficient cause 
to decree her alimony, McDennott's Appeal, 8 Watts db Serg. 251. 
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he could find no decree to compel a husband to pay a separate 
maintenance to hig wife, unless upon an agreement between 
them, and even then unwillingly. And this opinion of Lord 
Hardwick appears most reconcilable to principle ; for the case of 
a divorce propter stBvitiamj may be considered as an implied 
agreement ; and if there be an express or implied agreement, 
there seems no doubt but that courts of equity may, concurrent'' 
ly with the spiritual court in proceeding upon it, decree a sepa- 
rate maintenance. ( p) The spiritual cour^ however, would be 
the more proper jurisdiction, if acted in rem,{q) And Lord 
Loughborough is reported to have said, that he took it to be set- 
tled law, that no court, not even the ecclesiastical, has any orig- 
Iqal (r) jurisdiction to give a wife separate maintenance ; U is al- 
ways a9 incidental to other matter, that she becomes entitled to 
a separate provision. If she applies to the Chancery upon a sup- 

plicavUf for security of the peace against her husband, and 
303* it is necessary *that she should live apart, (s) as incident to 

that, the Chancellor will allow her a separate mainte- 
nance. (7) So, the ecclesiatical court, if it is necessary for a di- 
vorce a mensa et toro propter sc^iam. {t) 

(p) Wood's Inst 62. 2 Vem. 986. Sealing ▼. Crawley, 8 Br. CU. Rep, 
6, Gath ▼. Goth. Equity considers the agreement waiTod, if afterwards the 
parties cohabit 3 Br. Ch. Rep. 619« Fletcher y. Fletcher. 

(q) Lit Rep. 08. 2 Atk. 511. 3 Yes. S59* L^gSLTd y. Johnson. 

(r) 2 Ves. jnn. 195. Ball y. Montgomery. 

(s) But the obtaining a supplicavU does not jastiiy the wife's elopement 

8 Atk. 550, 547. 

(t) 2 Ves. Jan. 105. And when the husband has once entered into a bond 
to tmstees, for the wife's separate maintenance, her adulteiy before or after 
the bond was giyen, though giyen in ignorance of it, would be no plea to an 
aetiononthebond. 1 N. R. 121. 13 Ves. 439. 

(7) As to the allowance of alimony, on a separation, propter savUiam, see 

9 Story Eq. Jar. sec. 1428 ; Prather y. Prather, 4 Dess. (S. C.) 83 ; Deyall y. 
Deyall,Id. 79; Taylor y. Taylor, Id. 167; Williams y. Williams, Id. 183 1 
Threewits y. Threewits, Id. 560 ; Jelineau y. Jelinean, 2 Id. 45 ; but to en- 
title her to alimony she must show a clear case of correct conduct on her part^ 
Anon. 4 Dess. 94. Bedell y. Bedell, 1 J. Ch. R. 604. The suit for alimony, 
being for a tort, is altogether personal, and expires with the husband's death, 
Anon. 2 Dess. 196 ; and after the wife's death can not be recoyered by her 
personal representatiyes, Clark y, Olark, 6 Watts & Serg. 85; and to piwe 
the wile's marriage, reputation^, cohabitation, Ac, are sufficient, Porcell v. 
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But though the court cannot decree alimony or a separation^ 
yet it can enforce articles of separation voluntarily entered into | 
however, if the parties choose to come together again, the Arti- 
cles are ho longer binding. {u){8) 

And where a wife filed a bill for performance of an agreement) 
and for alimony, she being compelled, by her husband's cruelty, 
to leave him, the court decreed her 500/. to carry on the suit {x) 
So, where a husband, by force compelled his wife to execute ^ 

(tt) 6ilb. £q. Rep. 142. ADgier Vi Angier) Pr. in Cb* 486i 
(x) Dick. 498. Yeo t. Yeo* 

t'urcell, 4 Hen. A, Munf. (Vii*|r.} 507 ; as they would be in an action for 
dower, Cbambers ▼. Dizon, 2 Serg. & Rawle, 475. Wbere alimony is de« 
creed, it is usual to allow one-tbird of the hueband's ineome« Williams v. 
Williams) 4 Dess. 183 ; Sandford v. Sandford, 5 Day, 353 ; Jeans v. Jeans{ 
2 Harr. (Del.) 142 ; Fishli y. Fishli, 2 Litt (Ky.) 337; but this is entirely 
discretionary with the court, Richmond v. Richmond, 1 Green Ch. R. 00 ; 
Miller v. Miller, 6 J. Ch. R 91 ; and a gross sum may be allowed, if they sed 
fit, Piatt ▼. Piatt, Ohio, 37 ; and such sum may be recovered out of his es** 
tate. Smith v. Smith, 1 Root, 340. It should not be decreed absolutely, nor 
for any definite time, but subject to be suspended at the discretion of the court, 
Lockbridge v. Lockbridge, 3 Dana, (Ey.) 28 ; Logan v. Logani 2 B. Monroe 
(Id.) 150. Alimony is not decreed in New Hampshire, upon mere desertiooi 
unconnected with divorce. Parsons ▼. Parsons, N. H. R. 309 ; and in some 
states, none will be allowed, pending the bill for divorce, Willon y. Wilson, 
2 Dev. & Batt. (N. C.) 377 ; Harrington v. Harrington, 10 Vt R 505 ; Slack 
T. Slack, 1 Dudley, (Geo.) 165; but see Hammond v. Hammond, 1 Clarke, 
151 ; Richardson v. Richa^son, 4 Porter, (Ala.) 467 ; Johnston v. Johnston, 
Wright, (Ohio,) 454 ; Id. 632. 

(8) Heyer v. Burger, 1 Hoffi Ch. R^ 1 ; Scholey v. Goodman, 8 J. B. 
Moor, 350 ; Durance v. Titley, 7 Price, 568 ; Tiffin v^ Tiffin, 2 Binney, 202 ; 
1 Steph. N. P. 728 ; nor is a bond given on the separation, to secure her a 
eeparate maintenance, any longer binding on the husband, Shelthar v. Greg* 
ory, 2 Wend. 422 ; and her subsequent abandonment of the husband would 
not revive the bond, or his legal liability to aflbrd her a separate maintenance, 
Id. But if no reconciliation has taken place, the subsequent divorce of the 
parties, and second marriage of the wife, will not release the former husband 
from paying to the wife the sum stipulated in their separation deed, Baker y. 
Cooper, 7 Serg. 4b Rawle, 500. If alimony has been decreed on their separa* 
tion,it has been in Mississippi, discontinued on the bona fide ofier of the husband, 
to cohabit with the wife and treat her kindly, Eenley v. Kenley, 2 How. R. 
751 ; and a court will not enforce a contract to live seperate and apart, Mans* 
field V. Mansfield, Wright, (Ohio,) 284. 
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deed of separatioDi allowing a maintenance inferior to her rank 
and fortune, equity will decree a proper maintenance, (y) (9) 

By deed executed before marriage, it was agreed that if any 
separation should take place by tfie desire, or at the instance 
301* of the wife, then the husband iihould receive the ^moiety 
of an annuity which the wife was possessed o^ and she 
should receive the other moiety without Uie control of her hiis^ 
band ; but if such separation should take place at the instance, 
or by ttie means of the husband, then the wife should receive 
the whole annuity. Equity will support this agreement ; and if 
the separation appears to be caused by the means of the hus- 
band, the wife shall have the whole annuity during such separa^ 
tion. {z) 

But though a man is bound to maintain his wife and childreui 
yet his funds are liable to creditors ; and the decrees of the spiiii" 
ual court for alimony, cannot affect the husband's estate as 
Against creditors, but the person of the husband only, (a) (I) 
However, whatever the wife saves from her alimony will be safe 
from her husband's creditors. (&} 

4. If the husband beat or threaten to beat his wife outrageotis- 
ly, or otherwise use her ill, she may bind him to the peace, by 
application to the court of King^ Bench, (2) personally in term 

(y) 6 Br. F. C. Lambert v. Lambert. 

(s) 2 Ridgw. P. C. QOa Hoare v. Hoare. 

(a) 2 Atk. 51L Fitzer ▼. Fitsen 

{b) 1 Fretm. 904. Lady TjrrreU's eaae. Sir Arthur George's case aited. 

Wl-- ■ ' I.... I . I , ||M.I.»I|.. ,^. 1 

(9) Where a divorce baa been obtained at the soit of the wife who is blame- 
leea^ an allowanoe equal to what the law would have given her, on her hua- 
band's death, m reasonable, Thomberiy v. Thomberiy, 4 Litt. (Ky.) 251. 

(1) The husband can not resist a decree of alimony, on the ground that his 
ereditoiv may be injured by it, Chunn v. Cbunn, 1 Meigs, (Tenn.) 181 ; and 
k court of eqniQr may order a new settlement on the wife, on a new accession 
of fortune, although there is danger, that creditors may not be fully paid, Ex 
parte Beresfoid, 1 Dess. (S. C.) 283. 

(2) See Lord Vane's case, 13 East, 171, note } Bradley v. The State, Wal- 
ker, (Miss.) 156 ; and if necessary, she may employ an attorney at his ex- 
pense. Turner v. Rookes, 87 E. C. L. R. 85, (10 Ad. & El. 47) ; Williams v. 
Fowler, McCl. & You. 2d9 ; but in Grindell v. Godmand, 81 E. C. L. R.431, 
(5 Ad. & El. 765,) it was held that she must exhibit articles of the peace 
against him, before he is bound to pi^ her attorney, who has caused him to 
be indicted for an assault and battery on her ; and he is not liable to an attor- 
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time, (c) or to a justice of peace, (c) or by suing a writ of sup- 
plicavit{d) out of Chaneery ; •or she may apply to the spiritual 
court fc* a divorce prop/er stBvitiam. 

The husband too may demand surety of the peace against his 
wife, (c) 

The writ of supplicavit is a most effectual means of redress ; 
the grievance complained of being drawn up in the form of ar- 
ticles, they are exhibited and sworn to in the court of Chancery 
by the complainant in person. The writ is then granted to her 
without putting her under tlie necessity of confronting her hus- 
band, which she must do before a justice of peace. The sheriff 
is required by the writ to take the husband and confine him till 
he enters into security for his good behaviour^ in a large sum, for 
himself and two sureties. 

The sum is proposed in court, by counsel, and assented to by 
the Chancellor before it is endorsed on the writ ; and th^ sheriff 
himself is ordered to take the security, and not the under sheriff. 

In cases of unreasonable or improper confinement, the courts 
will relieve the wife on habeas corpus. (/)(3) And if upon the 
return of a habeas corpus sued out by the husband to bring 
up the wife, it appear *that he hath used her ill, and she •306 
exhibit articles of the peace against him, the court will nxA, 
order her to be delivered to him. ( g) 

(c) Fost. 359. 1 H. P. C. 253. Ca. Temp. Hard. 74. 2 6l 1202. 1 
Burr. 621. 703. 11 Mod. 109. 

(d) Dalt. c. 68. Lamb. 78* On a motion for a writ of " ne exeat regno" 
uulesfl the husband would give security to abide by the event of a suit against 
him for cruelty and adultery ; the Chancellor said he would grant tlio writ if 
a precedent could be found. 1 Ves. jun. 94. Colger v. Colger. 

(e) 2 Str. 1207. (/) 1 Burr. 63 L Lord Ferrer's case 
(g) 4 Butt, 190L Anne Gregory's case. 

ney, for bringing or defending a bill of divorce, brought on her behalf, Wing 
▼. Horlbut, 15 Vt R. 607. 

(3) Matter of Cochrane, 8 Dowl. P. C. 630 ; although tbcro are articles of 
eeperatioQ between them, Lord Vane's case, 13 East, 178, n. On motion for 
a habeas corpue to a private person, on the application of the husband, the 
affidavit must state that she is confined against her will. Rex. v. Wisemai!« 
2 Smith, 617 ; for there must be a restraint of personal liberty, and the court 
will not grant a habeas ccrjms^ on affidavit that she is desirous of disposmg of 
her separate property, and that her husband will not admit the necessary 
parties to see her, Rex. v. Mrddteton, 18 £. C. L. R. 1^2, (1 Chit 654*) 
33 
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The husband cannot seizd and foh:e to live with him a wife 
separated by articles entered into in consideration of money re- 
ceived by the husband. (A)(4) 
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Of the Wifis right to Dower. 

1. Of what she shall be endowed. 2. tn respect of what tSeis- 
iuy and (3) Estate in her Husband^ and (4) of what Dura- 
tion of it. 5. Where she has Election — dos de dote. 6. Of 
barring Dower. 7. Of assigning Dower. 8. Of suing for 
an Assignment. 9. Some Incidents of Tenancy in Dower. 

TflE wife (a) (I) is, after the death (6) of the husband, 
308* entitled for term of her life to *the third part of such lands 

(k) 1 Burr. 542. 1 Str. 4m 

{a) So that she be nine yean old at his death/ (Ca Lit. 38. a. eTen thoq^rh 
the husband be younger) and the marriage have actually been solemnized. 
Perk. 906. A second wife married during the life of the first, shall not be 
endowed ^ nor she who takes a second husband, living the first. Perk. 304| 
5. Moor, 226. 

(6) That is, his natural death ; for dower does not attach on his civil death 
as by entering into religion, (Co. Lit. 33. b.) because the husband cannot be 
professed without the consent of the wife. 



(4) Nor is he justified in entering the house of a third person to reclaim his 
i^ife, whom he has allowed by a separation deed to live where she pleases, 
Lewb V. Ponsford, 34 E. C. L. R. 684, (8 O. & P. 687.) 

(1) She is equally entitled to dower, although only wife de facta^ and her 
marriage voidable by decree, 4 Kent's Com. 36 > Coke Lit. 33 b. ; but not if 
the marriage was absolutely void, the husband having a former wife then liv- 
ing. Smart v. Whaley, 6 Smede & Marsh. (Miss.) 308 ; or if the husband 
was of unsound mind at the time of marriage, Jenkins v. Jenkins, 2 Dana, 
(Ky.) 102. By the common law, an alien is not endowable, Kelly v. Harri- 
son, 2 J. C. 29 ; Mich v. Mich, 10 Wend. 379; Sutliffe v. Forgary, 1 Coweo, 
89; Alsberry v. Hawkins, 9 Dana, (Ky.) 177; Conolly v. Smith, 21 Wend. 
69 ; Sistare v. Sistare, 2 Root, 468. In some states, this rule has been relax- 
ed, and alien widows xdxj be endowed, the statute being that "the widow of 
«ny deceased penran, d^." Mass, Rev. St. 411 ; Id. Maine, 892 ; Id. Midi. 
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and tenements as her husband was during the coverture (2) seis* 
ed of in fee, fee tail general, or as heir of the special tail ; to 
have and hold the same in severalty by metes and bound8,(c) for 
her dower. 

(c) Lit. 8. 36. The exceptions seem reducible to the following : 1. Wife* 
alien ; until naturalized, or married by license of the king. (Co. Lit. 33. a. 
1 Roll. Abr. 675. Co. Lit 31. a.) 2. Jewess, wife of Christian by birth or 
conversion. Ibid. 3. Wife that has eloped with an adulterer; unless her 
husband be reconciled. Id. 32. a. 4. Wife divorced cmua praconlractus^ 
eonsanguinUaiU, frigiditcUis. Ibid. 5. Wife of husband who has been at" 

865; Id. Ark. 337; Id. Vermont, 289; Id. N^w Hamp. 329; St of Ne^ 
Jer. 1799; St of Ohio, 296; and, if resident in the state, in Maryland, 
Buchanan v. Deshon, 1 Harr. db Gill, 289. In Neyr York, the alien widov^ 
of a citizen, who was an inhabitant of the sls^e, lyhen the act of 1802 was 
passed, enabling aliens to hold i^ds, is entitled to dower, Priest v. Cum- 
mings, 16 Wend. 617. Generally, if an alien widow become naturalized, 
she may be endowed in all the lands of which the husband was seized 
during coverture, 1 Cruise, 12£i ; 9 BI. Cow. 103, n. 23 ; Buchanan v. 
Deshon, 1 Harr. db Gill, (Md.) 289; Alsberry v. Hawkinis 9 Dana. (Ey.) 
177 ; but this is not the law in New York, Priest v. Cumniings. tupra^ 
The same rule is applied, at common law, to the leidovs ofalienM^ as to 
alien wicLowSj Sewall v. Lee, 9 Mass. 363; but in New York, the widows 
of aliens, who at their death, were capable of holding lands, ifsuch widows 
are inhabitants of the state, shall have dower, 1 N. Y. R. S. 740; and sea 
Davis V. Darrow, 12 Wend. 65 ; Mick v. Mick, 10 Id. 379 ; Stokes r. 
OTailon, 2 Misso. R. 32. The widows of persons attainted, of conspira- 
tors, and of absenteeii, are also entitled to dower, Sewall f. Lee, tupra; 
Wells V. Martin, 2 Bay, 20 ; Palmer t. Horton, 1 J. Cas. 27 ; Cozens v. 
Long, 2 Pennington, N. J. 764 ; Mongm v. Baker, 1 Bay, 73. 

(2) The interest the wife has, in this country, in the estate of her deceased 
husband, diflbrs materially from her right of dower at common law ; for in 
some States, she takes one-third of the profits of his estate, and if there are 
children, one-half— in others, she has the same right in /ee, and if there are 
no kindred, she often takes the whole ; in «ome, she has two-thirds, if there 
are no lineal ascendants, or descendants, or brothers and sisters of the half 
blood, Hilliard on Real Prop. 1st vol. p. 125, 126. 

A second diflbrence is, that while at common law, seisin during coverture* 
was sufficient, in many States, it is necessary that the husband die seised, R. 
S. of Vt, 289 ; Id. of N. H., 329 ; St. of Conn., 1838 ; R. St. of N. C, 1837 ; 
St of Georgia, 1826 ; 5 N. H. R,, 240 ; 5 Conn., 317 ; 1 Hayw., N. C, 248 ; 
4 Yerger, (Tenn.) 218. By the Mass. Rev. St., p. 409. Every woman is 
entitled to her dower at common Zaw, unless lawfully barred, &e., but the 
Court of Probate can not assign it, unless the husband die seized, Sheafe v. 
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•Women are dowable of tkyihes^ where, since, 32 H. 8. c T., 
they have become a lay fee ; (<2) and the surest way is to endow 
them of the third sheaf^ or the third part of the thithes gen* 
erally, because it is uncertain what land will be sowed. 

Of mines wrought during the coverture, (3) whether by the 
husband, or lessees for years ; whether paying pecuniary rents, 

tainted of high or peiil treason. Id. 97. a. But not in praimumre^ misprison 
•f treasan, or attainder of felony only. (1 Ed. 6. c. 12. Ca Lit. 31. a.) 6 Wife 
attainted of felony, If she remained unpardoned at the death of her husband. 
Co. Lit 33. a. in notis. 

Coke says that a divorce for adultery, where there is no elopemeiit, is no 
W of dower. Rolle states, that such a divorce is a bar ; but his case is cited 
und^r the head of Elopementf (1 Roll. Abr. 699.) which does not seem to 
have been observed by Mr. Hargrave, (Co. Lit 32. a. note 9.) 

The husband's license for bis wife to live in adultery, or his bargain and 
nle of her, (12 Mod. 282.) is void, and has not the eflbct of a reeooctKation, 
(Ibid, note 10.) 2 Inst 436. 

But it is said, that in dower assigned ad ostium eeclesia a proviso^ « Not* 
withstanding any divorce, &c." is good. (Co. Lit 32. a.) Adultery is no 
bar of dower at common law» and the statute of Westmr^ :{. c« 34. only maJces 
it so where the wife quits her husband. 2 Inst 485. 

(d) Co. Lit 82. a. 

CNeili 9 Mass. R. 9. So in Maine, French v. Crosby, 23 Maine, 276. The 
eommon law in this respect, is now also abolished in l^ogland, by St 3 di 4» 
Wm. 4> ch. 106i and dower is not granted, in lands conveyed by the husband, 
er devised, or exempted from dower by will. 

Another difference is, that at common law, she was dowable only In her 
busband's ** lands and tenements," while in this country she is often endow, 
ed, in equities, trusts, ^c besides taking an interest in her personal proper- 
ty IB some States, one-half; in some, one-third; and in otheis, two-thirds 
after the payment of his debts. In England, dower is now allowed, by the 
statute before cited, in equitable inheritances, and mere rights of entry with- 
out seisin. 

(8) But not of mines unopened, Coates v. Cheever, 1 Cowen, 460; be- 
eanse to open them would .be wasie^ but if, according to the established law 
of any Bute, it would not be waste, (as has been sometimes held, of the cul- 
tivation of wld land) it would seem to follow that dower should be there 
flowed* in mines unopened, 1 Hill, Real Prop. 140. Where a man died 
seised of a tract of land of four acres, consisting of a slate quarry partially 
above ground, a small portion of which had been worked at the usual depth, 
the whole quarry was held to be opened, and therefore subject to dower, 
Billings V. Taylor, 10 Pick. 460. A tenant in dower of coal lands, may take 
coal to any extent from a mine already opened, or sink new shafts into the 
same veins of coal, or dig into a new seam through one already opened above 
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or rents in kind ; and whether the mines are under the hus* 
band's own land, or have been absolutely granted tohim, to take 
the whole stratum in the land of others ; and dower may be as- 
signed of mines, either collectively with other land, or separate-* 
)y of themselves, (e) 

Of eommoHj which ,is certain : but not of common without 
number, because it cannot be divided without surcharging the 
e(»nmon. (/) 

Of a manor y the profits of courts, fines, and heriots ; but 
the endowment must be of the *third part of the mofiar, *31Q 
and not of certain messuages, acres, and rents. (^) 

Of an advawstmy (be it appendant or in gross, for it may be di« 
vided, viz.) to have the third presentation. (A) 

Of a mill ; to have the third toll dish, or « integrum molendi- 
num per qitemlHet tertium mensem^ {%) 

Of a hailiwick ; (k) to have tbe third part of the profits. 

Of a fair or market; {I) the third part of the stallage. (4) 

Of offices; as of the office of the marshalsea, or of parker ; (m) 
to have the third part of the profits, and be contributory to a 
third part of the charge, (n) 

Of a jfiscary (o) or 4(y^e-house ; (p) the third part of the prof- 
its ; as tertium piscem^ vel tertium retisjactum. 

(e) 1 Taant 402. Stoughton t. Leigh, id. 142. It shall he aamgD^d hy 
metes and hoonds if pncticable ; otherwise bj a proportion of the profils, or 
separate alternate enjoyment of the whole for short proportionate periods. If 
knd assigned in dower oontain an open mine, tenant in dower may work i^ 
for her own benefit Ibid. 

(/) Ca Lit 82. a, 

(g) Godb. 185. Bragg's case. Co. Lit 82. a. 

\h) Co. Lit. 82. a. (t) Ibid. 

(k) Perk. 842. (0 Co. Lit. 82. a, 

(m) Ca Lit 82. a. (n) Style, Pr. Reg. 122. 

(o) Co. Lit 82. a. (p) Ibid. 

it, Cranch v. Puryear, 1 Rand. (Viig.) 258. In North Caro]ina« the widow 
has DO authority to make turpentine, unless it had been done by the husband ; 
but if so, she may use trees already boxedj in his lifetime, or box new aiie«» 
not exceeding the amount of turpentine, obtained when dower was assignedv 
Carr v. Carr, 4 Dev. 4t Batt. 179, 

(4) But she is not entitled to dower in land given by her husband for 
public uses as for a city market, Qwynne ▼. Cincinnati, 8 Ohlo^ 24. 
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Of shares in the navigation of the river Avon ; under 10th 
Anne, {q) (6) 
Of rents in Cm ; rent service, rent charge, and rent seek. 

(r)(6) 

311* •But not of annuity; {s) and therefore, if the heir on 
whom a rent charge descends, brings a writ of annuity, and 
recovers judgment before the wife brings her writ of dower, then 
is it become an annuity in perpetuum^ {t) and the wife^shaii be 
barred. 

But the heir's merely having an election to bring annuity or 
to distrain, does not bar the wife, (u) 

Of copyhold lands; a woman shall not be endowed unless 
there be a special custom for it ; (x) nor (7) 

{q) 2 Vet. jun. 662. Buckeridgfe v. Ingram. 

(r) Co. Lit. 82. a. The widow of tenant in tail of a rent la not eniitled.to 
her dower, againtt the danor^ \ho\igh the widow of tenant in tail of land is 
entitled to dower againat the donor, notwithstanding the failure of iaaoe. 

(f ) Perk. 341. Co. Lit 32. a. 

(I) Co. Lit. 144. (tt) Moor, 83. 

(«) 4 Rep. 22. 5 Rep. 116. Hob. 216. 

(5) Where the husband died seized of a ferry, the widow was allowed 
dower, either in one-third of the annual profits, or to have the profits of the 
whole, for one-third of the time aUemaUdy^ Stevens v. Stevens, 3 Dana« 
(Ky.) 878. 

(6) A widow is entitled to dower, in the rents of land leased by her hus* 
hand, notwithstanding she joined with her husband in the lease, Herbert v. 
Wren, 7 Crancb, 870; or executed to the lessee a release of her right of 
dower, Williams v. Cox, 3 Edw. Ch. R., 176 ; but she can not in Yirginia* 
elatm one-third of ike ^proceeds of land sM by her husband, Fitahugh v. Foote, 
3 Call, 18 ; but in that State, dower is allowed upon annuities as well as 
rents, charged upon, or issuing out of real estate, Anth. Shop. 477. 

(7) Nor of lands held by improvement rights alone, Tipton v. Davis, 5 
Hayw. (Tenn.) 278 ; Davenport v. Farrar, 1 Scam. (111.) 814 ; Contra, in 
Pennsylvania, Kelly ▼. Mahon, 2 Yeates, 515 ; although not in lands held by 
warrant only, Dodson v. Davis, Id. 168. Iq Illinois and Virginia she may be 
endowed in lands merely contracted for, 111. Rev. L. 627 ; although the con- 
tract was by parol, Rowton v. Rowton, 1 Hen. & Munf., 91 ; in Kentucky, if 
eontraated for by bond, the husband holding the contract at his death. Dean 
▼. Mitchell, 4 J. J. Marsh, 451 ; Stephens v. Smith, Id. 66 ; Hamilton ▼. 
Hughes, 6 Id., 582 ; and in Alabama, if they are contracted and paid for 
although the title was not perfected, Lewis v. Moorman, 7 Porter, 522 ; and 
(n Ohio in all lands in which the husband was interested by bond, artiele« 
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Of a castle for the defence cf the realm ; (8) though she may 
of a castle for habitation^ (y) and of the capital messuage, being 

(y) Co. Lit 31. b. 

lease, or other evidence of claim ; or in lands parchaaed without deed, pay* 
ing part of the price, and afterwards making improvements, he holding them 
at his death, See 2 Chase's St., 1314 ; Smiley v. Wright, 2 Ohio, 507 ; De- 
rosh V. Brown, 8 Id. 412. 

Iii some States, the widow is not dowable of wild and uncultivated lands, 
Conner v. Shepherd, 15 Mass., 164; Webb v. Townshend, 1 Pick.^ 21 1 no- 
less used by the husband, in connection with cultivated lands, White v« WilllSi 
7 Pick., 143; ShaUuck v. Gragg, 23 Id. 88; Stevens v. Owens, 25 Maine, 
94 ; and in Woodland, the right of dower is confined strictly to wood and 
timber for the use of the dower estate. White v. Cutler, 17 Pick., 248 ; Fuller 
V. Wason, 7 N. H. R., 341. In New Hampshire, the land must be under 
enltivation, Johnson v. Perlee, 2 N. H. R., 66 ; or kept as a wood or timber 
lot and occupied by some farm or tenement, owned by the husbandj N. H. R, 
Sn 1842; The law as above stated substantially prevails in Maine, and per; 
haps other States, See Kuhn v. Kaler, 14 Maine, 409 ; Mosher v. Moeher, 15 
Id. 371 ; Me. Rev. St;, 391 ; and it has been held in Maine, that the wife was 
entitled to dower in a lot, described as ** partially improved," and ** partly 
covered with bushes^ Stevens v. Owem, 25 Maine, 94. In Rhode Island 
dower is allowed in Woodland, and commissioners estimate the annual growth^ 
and assign one-third thereof, either by the number of cords* or quantity ef 
land, R. I. St., of 1840, p. 2022. 

On the other hand, in Ohio and Kentucky, wild and uncultivated lands, 
have always been subject to dower. Allen v. McCoy, 8 Ohio, 464 ; Hicli* 
man v. Irvine, 3 Dana, 122 ; and in Pennsylvania and Tennessee, tenants 
in dower may clear wild lands, not exceeding a just proportion of the whole 
tract, Hastins v. Crunckleton, 3 Yeates, 261 ; Owen v. Hyde, 6 Yerger, 
334 ; and this seems to be the American rule as to all tenants, viz. that waste 
is not commiited by cutting down timber and clearing such a portion of 
the wild land, as is not inconsistent with good husbandry; see Jackson v. 
Brownson, 7 J. R. 227; Parkins v. Coze, 2 Hayw. 839; Id. 110; Findley 
Y. Smith, 6 Munf 134 ; Owen v. Hyde, 6 Yerger, 334; and analogy would 
indicate that what is not waste in a tenant under a leaee, would not be so 
considered in tenants in dower, and it would seem to be implied, that if the 
statutes or judicial decisions of any state authorize tenants in dower to cut 
trees and timber, that they are dowable of wild lands, 1 Hill. Real Prop^ 
142. 

(8) Another species of property, recognized as such, and subject to dow- 
er is slaves. In Virginnia, Kentucky, Arkansas, the right is confined to 
jrachelavea, as were m the husband's possession at his death, Anth. Shep. 
483 ; Smiley ▼. 8miley, 1 Daao, 94 ; Ark. Rev. St. 339. In kentoeky, no 
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^ caput barcnuB or eomitaiuB^ {z) in vhich too, she mmy reside 
her quarantine, or forty days after the death of her husband ; (9) 
the day he died being counted one; during which time she 
is to be provided with all necessaries at the expense of the 

heir, (a) 
812* 2. *The husband mlist be seised either in fact or in law, 

to entitle his wife to dower. But a seisin in law is suffi- 
cient ; (1) because otherwise it would be in the husband's power 
to defeat his wife of subsistence after his death^ by his own neg- 
lij^enoe or malice ; therefore, if the ance^or die seised, and a 
stranger abates, (6) and the husband die before he enter inio 
land, yet his wife shall be endowed, (c) 

{%) 3 Lev. 401. Lady Oerrard v. Lord Oerrard. Salk. 54. pi. 1. 8$1 
)4. 3. 5 Mod. 64. Comb. 352. Ld. Raym. 72. 

(a) Co. Lit 32. b. 34. b. 2 Inst 16. Where the huband dies intestate, 
the wife is entitled, under 22 and 23 Car. 2. s. 10, td a third of his penonal 
p mp crt y, and if he leave no children, to a moiety, after all claims on his 
estate are satisfied. 

{h) For after the death, and before the abatement, the hosbaad was 
seised in law daring the coverture. 

(c) Perk. 371. So, where the husband claims by remainder after a 
lease for life, and the same circomstances occur, id. 372. But if father 
flie seised, stranger abates, and marries qfter abatement, but dies before 
entry, his wife shall not be endowed, id. 367. 

duwer is allowed in slaves emancipated by the will of the husband, Lee v. 
Lee, 1 Dana, 48 ; and removal of slaves from the state, is in some cases a 
ferfeitare of dower therein. 

(9) It has been said, that by the ancient law, this time was- an entire 
year, I Hill. Real Prop. 166. In Indiana, Virginia, Kentucky. Rhode Is- 
land, New Jersey, Alabama, Illinois, and Missouri, she may occupy uniU 
fkuwer ia anigned^ Id. In Ohio and Michigan, one year. In Arkansas^ 
two months. In Maine, ninety days. In Massachusetts and New York, 
and perhaps other states, only forty days. Jackson v. O'Donaghy, 7 J. R. 
247; Mass. Rev. St 411 ; McCulIy v. Smith, 2 Bailey, (S. C.) 103. Cluar. 
antine is a peraoncU right, and not assignable, and forfeited by a second 
marriage and the heirs may recover the mansion house, from one claiming 
by a transfer from the widow before assignment, 1 HilL Real Prop. 166. 

(i; See Atwood v. Atwood, 22 Pick. 283 ; Blood v. Blood, 23 Id. 80. It 
must be either an actual corporeal seisin, or a right to such a seisin, and a 
legal seisin of a vested remainder, or reversion expectant upon a freehold, 
is not sufficient Blood v. Blood, supra ; Eldredge v. Forrester, 7 Mass. 
f53 } and see Blow v. Maynard, 2 Leigh, (Virg.) 30 ; Robinson v. Codman, 
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So, if the husband purchase rent, and die, before the day of 
payment, yet his wife shall be endowed ; nay, though the day 
of payment be come and the rent tendered to the husband, who 
refuses to receive it, and dies before any thing paid in the ^name 
of seisin, {d) 

If there be neither seisin in fact nor in law, in the husband 
during the coverture, but only a right of entry or action, there 
bis wife shall not have dower ; as where a man is disseised or 
ousted by abatement or otherwise^ and then marries and dies be- 
fore entry, (e) (2) 

*So where a man marries after an exchange made, and *313 
before he has completed it on his part, by entry, (./) dies^ 
or where a man makes a bargain and sale to one and his heirs 
by indenture enrolled, with a proviso, that if such an act be 
done, the bargain and sale shall be void ^ and after the bargain- 
or marries, — ^the condition is broken, — ^and bargainor dies before 
entry, bis wife shall not have dower, (g^^ 

(J) t>crk. 373. («) Id. 366. 

(/) Id. 369. (g) 6 Rep. 34. t'itzwilliam^s case. 



1 Sumner, 130 ; DuDham v. Osborne, 1 Paige, 634 ; Otis v. Parshley, 10 
N. H. R., 403; Shoemaker v. Walker, 2 Serg. 4b Rawle, 554. But in 
Connecticut, a reversion after a freehold is subject to dower ; and in Massa- 
chusetts, a reversion, upon an estate less than freehold, 1 Hill, Real Prop. 
134. A technical seisin, without any beneficial interest, is not sufficient, 
Derush v. Brown, 8 Ohio. 412; land see Small v. Proctor, 15 Mass., 49; 
but a tortious seisin, although for only an instant, is good against mere 
strangers, Randolph v. Doss.) 3 How., (Miss.) 205. Possession of the 
husband, claiming ownership, is prima facie evidence of sufficient seisin, 
Jackson v. Wattermire, 7 Cowen. 353; Griggs v. Smith, 7 Halst., (N. J.) 
22; Embree v. Ellis, 2 J. R., 119 ; and see Cochrane v. Libbey, 18 Maine, 
39. And the fact that the land was at the husband's death, in possession 
of others claiming by adverse title Will not prevent dower therein, Gal- 
braith v. Green, 13 Serg. &. Rawle, 85 ; and notwithstanding the adverse 
possession had continued more than twenty years during the husband's 
lifetime, Durham's v. Angier, 20 Maine, 242. And generally the husband's 
seisin can be denied by no one who claims under him, Bancroft v. White^ 

1 Gaines, 185 ; 7 J. R., 278 ; 9 Id. 344 ; 17 Wend., 164 ; see this rule exam- 
ined in Moore v. Esty, 5 N. H. R., 492 ; where it was held that dower is 
not allowed, where the husband has an estate of freehold, and a remain- 
der in fee, with an intervening vested freehold estate in another person. 

(2) See Dunham v. Osborne, 1 Paige, 635 ; Sherwood v. Vanderburgh, 

2 Hrll, 303. 

34 



813 LAW OP [Chap. TI. 

In some cafes an instantaneous seisin, (as where the saind 
act which gives the husband the estate, conveys it out of him 
again ; where he is the mere instrument of passing the estate) 
does not seem sufficient to entitle the wife to dower ; (3) but 
when the land abides in the husband for a smgle moment, 
tfiat is, *when he has a seisin for an instant beneficially *314 
for his aton use^ (4) the title to dower shall arise in favour 
of the wife. Thus, in the case put above, where lands deiiceild 
on a stranger who is married, and a stranger enters immediate- 
ly, by abatement, after the death of the ancestor, there the wife 
of the heir shall have her dower ; and yet the hushand had but 
seisin in law, and that for an instant only ; for the abatemefit 
divested it from him. So in the case of the fatlier and son joint 
tenants who were hanged in one cart ; where the question de- 
pended on the priority of their death. (A) And where the hus- 
band tortiously gains an instantaneous seisin, as against the 
person benefitted by and deriving estate from such tortious act, 
wife is entitled to dower, for he is estopped to that the husband 
wa» never seised, (t) (5) 

(A) Cro. Eliz. 503. Broiighlon v. Randalf. 

(t) Sir W. Jon. 317. Matthew Taylor's case cited. 

(3) And where the husband takes a conveyance of land, and at the 
same time, executes a mortgage as security for the purchase money, this 
is such an instaneous seisin, as will not give the wife a right of dower in 
the land, but only in the equity of redemption, Holbrook v. Finney, 4 
Mass., 666; Slow v. Tift, 15 J. R. 458; Clark v. Munroe, 14 Mass., 351; 
Frasierv. Centre, 1 McCord, (S. C.) Ch. R. 279; Griggs v. Smith, 7 
Halst, (N. J.) 22; Mayberry v. Brien, 15 Pet. 21 ; Crafts v. Crafts, 2 Mc- 
Cord, (S. C:) 64 ; Coates v. Cheever, 1 Cowen, 460 ; Moore v. Esty, 5 N. 
H. R. 469; McCauley v. Grimes, 2 Giil & John, (Md.) 318; Bogie ▼. 
Rutledge, 1 Bay. (S. C.) 312; Gilliam v. Moore, 4 Leigh. (Virg) 30; and 
see Whitehead v. Middleton, 2 Haw. (Miss.) 692; Sherwood v. Vanden- 
burgh, 2 HilL 303 ; Hobbs v. Harvey, 16 Maine, 80 ; if the husband or his 
executor, or the widow subsequently discharge the mortgage, she then 
becomes entitled, Bullard v. Bowers, 10 N. H. R. 503 ; Walker v. Griswofd, 
6 Pick. 416; and if the heir redeem, the widow may be let in for her dower 
on paying her proportion of the mortgage debt, Swain v. Perine, 5 Id. 
482; Bullard v. Bowers, siipra; Gibson v. Crehore, 5 Pick. 146; Russell 
▼. Austin, 1 Paige, 192. 

(4) See Stanwood v. Dunning, 14 Maine, 290. 

(6) See Randolph v. Doss, 3 How. (Miss.) 205; Small v. Proctor, 15 
Mass. 495. 
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3. The husband must be seised of an estate in fee simple, fee 
tail general, or as heir of the special tail, {k) (6) which necessari- 
ly excludes descendible freehold ; therefore if a man make a 
lease for life, reserving rent to him and his heirs, and after marry 
and die ; his wife shall not be endowed of this rent, because 
it is but a descendible freehold ; nor of the *land, because ^16 
the husband was not seised during the coverture^ 

But if tenant in tail bargains and sells his land to the husband 
and bis heirs, or grants all his his estate to one and his heirs, 
though it be of things which lie merely in grant,as rent, common, 
advowson, &c. yet the wife of the grantee shall be endowed, till 
the grant be avoided by the issue in tail ; for nothing appears to 
the contrary, but that it may be an absolute fee ; and till the is- 
sue comes In to shew it otherwise, it shall be regarded as such.(;) 

If tenant in tail be attainted of treason, and the king grant the 
land over to one and his heirs, the wife of the grantee shall be 
endowed ; for the king had a qualified fee, so long as the tenant 
in tail had issue.(in) 

Teneant in tail covenants to stand seised to the use of himself 
fox life, and after, to the use of his eldest son in tail ; and then 

(k) Lit sec. 36. The wife of donee in special tail shall be endowed if 
the husband die without issue. Id. sec. 53. 
(I) 1 Saund. 261. Plow. 556. (w) Plow. 657. 

• - - 

(6) Estates tail are subject to dower as well as estates in fee simplet 
Buckeridge v. Ingram, 2 Ves. Jr. 664 ; Low v. Burrow, 3 Pr. Wms, 263 ; 
and so are fees conditional although the husband died without issue, Mill- 
edge V. Lamar, 4 Dess. (S. C.) 637; but where the husband, a tenant in 
fee tail general, conveyed his estate for a valuable consideration, to B. in 
fee simple, and B. immediately leased back to the husband for his life, and 
upon his death, the issue in tail entered, it was held that B. acquired by 
the husband's conveyance, a bare fee determinable on A's. death by the 
entry of issue in tail, and that the wife of the original tenant in tail, was 
iwt entitled to dower, Whitney v. Whitney, 4 Conn. 179 ; nor is the wife 
of a tenant jHnir autre vie, dowable, Gillis v. Brown, 5 Cowen, 388; nor 
generally of a tenant for years however long the term. Ware v. Washing- 
ton, 6 Smede & Marsh. (Miss.) 737, but in Massachusetts, if the term was 
for a hundred years or more, and fii\y remain unexpired, the widow may 
have dower on paying one-third of the rent, Mass. Rev. St 411; and in 
Miisouri dower is allowed in leaseholds for more than twenty years, Misso. 
St 228. 



316» LAW OP [C«AP. Tl. 

marries and dies ; yet his wife shall be endowed, (T) he- 
cause, when he limits an estate for his own life, he *hath 
executed all the power he hath over the estate ij the above 
mode of conveyance, and the remainder is merely void, so that 
he continues tenant in tail as before.(n) 

Tenant in special tail, remainder to him in general tail or 
fee ; — his wife dies without issue ; — if he marry again and die^ 
his second wife shall be endowed ; for his life estate of tenancy 
in tail, after possibility of issue extinct, was merged by the ac- 
cession of remainder in tail or fee. But of an estate to a man 
and his wife, and the heirs of their bodies, a second wife shall 
not be endowed, because the issue by her eannot inherit petfarn 
man doni. {o) 

3. A. The husband must have the freehold and inheritance 
in him, simul et semd, otherwise the wife shall not be endowed ; 
therefore, if lands are given to the husband for life, remainder to 
B. in tail, remainder to the husband in fee or tail, and he dies, 
living B. or any of his issue, the wife shall not be endowed.(j9X^) 

A. tenant for life — ^remainder to B. and his heirs for the life of 
A. — ^remainder to the heirs male of the body of A. — ^remainder 
over — ^A. marries and dies without issue ; his wife shall 
317** *not be endowed, (q) because the husband was not seised 
of the freehold and inheritance, simtU et semel ; the remain-^ 
der to B. being an intervening vested estate of freehold, and not 
a possibility, (r) 

But where A. was tenant for life, remainder to trustees for 99 
years^ remainder to the heirs of the body of A. A.'s wife shall 

(n) Cro. SI. 279. Blythman's casow 

(o) Lit see. 53, 

(p) 1 Roll. Abr. 677, Perk. 335. 

(jq) 3 Lev. 437. Duncombe v. Duncombe. 

(r) Fearne, Cont. Rem. 509. 832. 6th Ed. 

(7) A widow is entitled to dower in an estate held under a deed, ope- 
rating as a covenant to stand seized to uses, made directly to her husband, 
Milledge v. Lamar, 4 Dess. (S. C.) 638. 

(8) See Duncomb v. Duncomb, 3 Lev. 437 ; Moor v. Esty, 5 N. H. R. 
469; Fisk t. Eastman, Id. 240; Shoemaker v. Walker, 2 Serg. & Rawle, 
554 ; Dunham v. Osborne, 1 Paige, 6S4 ; Eldredge v. ForrestaJ, 7 Man. 
853. Neither shall be endowed of a reversion expectant on a life estate, 
Otis V. Parshley, 10 N. H. R. 403 ; Blow v. Maynard, 2 Leigh, (Virg.) 30. 
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be endowed because the intennediate estate was only for 
year8.(*) 

Where lands were conveyed to the use of A. and C. his wife, 
for life, remainder to B. the son of A. and C. for life, remainder 
to the first and other sons of B. in tail. A. and bis wife died in 
the lifetime of B. who afterwards died without issue, leaviog a 
wife ; she was held entitled to dower, for the estate for life in B« 
was merged by the descent of the inheritance upon him, and the 
contingent remainder destroyed, (t) 

If a lease for years be made before the lessor marries, his wife 
shall be endowed of the third part of the reversion, and of the 
third part of the rent as incident to it ; (9) but she shall not be 
endowed of the rent per se merely, because the husband had 
neither iGreehold nor inheritance in it ; and if no rent be re- 
served on the lease, than "ce^^e^ e^recu/to" during *the *318 
term.(u) If a lease for life or years be made by the hus- 
band after marriage, his wife shall have her dower discharged 
of them, as she shall from other charges of her husband, {x) 

3. B. A woman shall not be endowed of lands or tenements 
which her husband holdeth jointly (1) with another at his 

(«) Lid. Raym. 826. Bate's case. 

(0 Ga. Temp. Hardw. 13. Hooker v. Hooker. 

(tf) An outstanding satisfied term, though created before marriage, will 
not bar dower in equity by a " ceMset execuiio ;'? for in equity such a term 
is equally bound with the inheritance. 2 P. Wms. 328. Charlton v. Low. 
But if such a term be once assigned to trustees for a purchaser, it will 
protect the estate in his hands against any claim of dower. 7 Ves. jun. 
£167. 10 Ves. jua 246. But equity will not compel an assignment for the 
purpose of barring the wife. 7 Ves. jun. 567. Maundreii v. MaundrelL 

(:r) Co. Lit. 32. a. 1 RoU. Abr. 678. 

(9 See Wheatley v. Best, Cro. El, 564; WUliams v. Cox, 3 Edw. 178^ 
but notwithstanding the lease was /or years, yet if the term did not expire 
during coverture, the wife has no dower therein, D'Arcy v. Blake, 2 Sch. 
A Lef. 389 ; that is, if the lease was made brfore marriage ; for if made 
after, the right of dower is paramount, 4 Kent's Com. 38, If the husband 
mortgage his land, and the condition is broken before coverture, and the 
equity of redemption is released during coverture the wife is not dowabie, 
Rands v. Kendall, 15 Ohio, 671. 

(1) The mere possibility, that the estate might be defeated by survi- 
vorship, was sufficient at common law, to prevent dower, 4 Kent's Com. 
87; Mayberry v. Brien, 15 Pet. 21; and wheve two person* jointly ^^ 
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death ; (y) but the wife of the survivor shall be endowed, {z) if 
the property accrues to him in fee or fee tail ; and of a tenancy 
in common, a woman shall be endowed ; but dower shall be as- 
signed to her in common too, for she cannot have it otherwise 

than her husband had it. (a)(2) 
319* *lf the husband makes a feofibient in fee of lafid, and 

the feoffee builds thereon and greatly improves them in val- 
ue, yet the wife of the feoffor shall only have dower according 
to the value it was of in the husband's time ; (6) for if such fe- 
offment were with warranty, the heir would be bound to render 
cmly the value, as it was at the time of the feoffment 

But if the heir improve the land by building or sowmg it, the 
trife shall recover her dower with the improvement upon it, be- 
cause by her husband's death, her title to dower was consutn* 
tnate, and the improVemc^nts aa to her part were quasi on bei 
land.(c)(3} 

(y) Lit sect 45. 

(z) Cro. Eliz. 503. BrQUghton v. HandalL 

(a) Co. Lit 34. b. Lit sec. 44. 

(&) Co. Lit 32. a. (c) Ibid. 

equally built two houses in a bloclc, which they divided by parol, and 
each occupied, sold, and received the proceeds of the sale of the hoase 
beloBging to him, the widow of one is not entitled to dower in the house 
asBigncd to her husband, Hatnblin v. Bank & C, 19 Maine, 66. See Ddf. 
V. Bassett, 1 5 J. R. 21. But diis principle is abolished in many States, 
liod the widows of joint-tenants are entitled to dower, Holbrook v. Finney, 
4 Mass. 566 ; Davis v. Logan, 9 Dana, (Ky.) 186 ; McMahan v. Kimball, 3 
Bla&kford, (Ind.) 13 ; and there seems to be no reason why this should 
not be the rule in all those States, where the jua aecrescencU is abolishe4, 
4 Rent's Com. 38. n, b. 

(2) See Brown v. Adams, 2 Wharton, 188. If partition be made, she 
4s dowable only of her husband's portion, Potter v. Wheeler, 13 Mass. 
IM* Property owed in partnership, it seems, is not subject to dower, and 
if iailds are purchased with partnership funds, and in their joint names ibr 
Itartnership purposes, the widow of deceased partner can not be endowed 
^herein^ at least, not until all the creditors of the firm are satisfied, Burn- 
HHde V. Memck, 4 Mete. 537 ; and see Richardson v. Wyatt, 2 Dess. (S. 
C) 471; Green v. Green, 1 Ohio, 535; Sumner v. Hampson, 8 Id. 328; 
Wooldridge v. Wilkins, 3 How. (Miss.) 360 ; Markham v. Merritt,7 Id. 437. 

(8) Most unquestionably, the widow is entitled to the benefit of any 
improvements by the ?ieirs for the assignment of dower relates back to 
the 4e«lh of Ihe husband, but any improvoments by a purchaser of the 
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4. The coutinuance of the husbapd's estate is in some ccyseS 
material, in others not. 

If the husband be seised of a defeasible estate durii^g jAie co- 
verture, yet his wife shall bfe endowed thereof till it be act^ftl- 
ly defeated ; as if the husband and wife, lessees for iife^ 
'surrender to him in the reversion ; this is defeta^ible by *320 
the wife after the husband's death ; yet in the mean time, if 
the reversioner dies, the reversioner's wife shall be endowed.(c2) 

Or if a feoffment be made to the use of J. S. till J. D. hath 
done such a thing, and then to the use of J. D. and his heirs ; 
if J. S. die, his wife shall be endowed till the thing be perform* 
ed.(c) 

(d) 1 Roll. Abr. 677. (e) Leon. 168. 

w^^ . -_ } 

husband, are not to be taken into the account bat dower is to be aflsigneci 
according to the value of the land ai the time cf the transfer, - and that, 
whether the improvements are made beA>re, or atler the husband's defitfa, 
or with, or without notice of the widow's right of dower. If the property 
decreases in value, either through the fault of the heir, or the purchasetf 
it seems the wife has no remedy, and must take dower according to th^ 
value at the assignment. 

If, however, the land has increased in value not by the labors of the 
heir, or of the purchaser, but from extrinsic and collateral cauie^s, as, thc^ 
increajsing prosperity of the country, the erection of manufactories fn the 
vicinity, dbc, &.C., it has often been held, and that seems to be the cmrrent of 
authority, that the wife sha'l have the benefit of such increased vaJue, or, 
•in other words, the value at the time of allotment,, excluding thepitrcha^ 
ers improvements, 4 Kent's Com. 67 ; Dunsette v. Bank of U. S.,-6 Qhi0^ 
76; Allen v. McCoy, 8 Id. 418; Dashill v. Collier, 4 J. J.-Marvh, (Ky.) 
603; Taylor v. Broderic, 1 Dana, (Id.) 348; Smith v. Addleman, 5 Black£ 
(Ind.)406; Green v. Tcnnant, 2 Barring. (Del.) 336; Am. Jur. No. 36« 
Jan'y. 1838. p. 327. Lawson v. Morton, 6 Dana. 471 ; Mosher v. filosher,^ 
15 Maine, 371 ; Thompson v. Morron, 5 Serg. &, Rawle, 289; Shirts^ y. 
Shirtz, 5 Watts, 255; Powell v. M. db B. Man. Co., 3 Mason, 374—$, 
Story, J. ; Gore v. Brasier, 3 Mass. 544, Parsons, J. But in New YorK^ 
and Virginia, the opposite rule has been adopted, and the widow is coi^ 
fined strictly to one-third of the value, at the time of alienatbn, Dorohes- 
ter v. Coventry, 11 J. R. 610; Shaw v. White, 13 J. R. 179; Walter v/ 
Schuyler, 10 Wend. 480; Humphrey v. Phinney, 2 J. R. 484; Tod v. 
Baylor, 4 Leigh, 493. See further as to the subject generally, Ay^r.v. 
Spring, 9 Mass. 8 ; Id. 218 ; 10 Id. 80 ; Stearns v. Swift, 8 Pick. 532 ; Hale 
v. James, 6 J. Ch. R. 258; Russell v. Gee, 2 Const R. (S. C.) 2nd series, 
254 ; Wilson v. Oatman, 2 Biackf. (Ind.) 223 ; Mohoney v. Young, 3 Dana, 
(Ky.) 588 ; Wall v. Hill. 7 Id. 175 ; Wooldridge v. Wilkins, 3 How. (Miss.) 
360 ; Dolf, V. De Bassett, 15 J. R. 21 ; 1 Hill. Real Prop. ]43— 4. 
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80, if land be mortgaged to the husband in fee, and the condi- 
tion be broken, and after, upon agreement, the mortgager haye 
the land by payment of the money, yet at law the wife of the 
mortgagee shall be endowed ; (/)(4) but in Chancery, when the 
mortgager comes to redeem, even the woman's dower is avoided, 

iot her husband^s eiitate was ab inUid encumbered with 
321* equity, and in that court the 'mortgagee is considered a 

trustee for the mortgager. (g^) 

(/) 1 Roll Abr. 679k 

(g) Hardw. 465. Abr. Eq. 31 i. 

(4) la this country, the wife of the mortgagee is not entitled to dower 
In the mortgaged premises, 4 Kent's Com. 47 ; Reed v. Shepley, 6 Vt R. 
602. Nor is the wife of the mortgagor, in any lands mortgaged before 
marriage, Heth v. Cocke, 1 Rand. ( Virg.) 344 ; Carli v. Batman, 7 GreenK 
103 $ Rands v. Kendall, 15 Ohio, 671 . Except of the eqmijf rf redemption^ 
Id.; Van Dyne v. Thayre, 19 Wend. 162 ; and this latter right has been 
generally recognised in this country, and in one case in England, and 
whether the lands were mortgaged before, or after marriage, the wife 
paying a third of the mortgage money, or keeping down a third of the 
interest ; and the same rale applies, although she joined with her husband 
in the mortgage ; and her proportion is to be adjusted according to the 
value of her life estate in one-third compared with the value of the residue 
of the estate including the reversion in her third part, Van Vronker r» 
Eastman, 7 Mete. 157; and see Banks v. Sutton, 2 Pn Wms. 700; Van 
Dyne v. Thayre, 14 Wend. 233 ; Heth v. Cock, aupra ; Collins v. Torry, 
7 J. R. 278 ; Qsmpbell v. Knights, 24 Maine, 332 ; Coles v. Coles, 15 J. R. 
319. Notwithstanding this right of the wife is not generally recognised 
in Englandy and the rule of Sir Joseph Jekyle, in the case of Banks v. 
Sutton, above cited* has there been considered unsound, yet in this coun* 
try, the right is almost universally recognised, subject however, at all 
times, to the interests of the mortgagee. In addition to the cases before 
cited, see the subject discussed in Fish v. Fish, 1 Conn. 559 ; Montgomery 
V. Bruere, 1 South. (N. J.) 260; Smith v. Eustis, 7 GreenL 41 ; Carli v. 
Butman, Id. 102 ; Cass v. Martin, 6 N. H. R. 25 ; Swaine v. Ferine, 5 J. 
Ch. R. 482 ; McMahan v. Kimball, 2 Blackf. (Ind.) 1 ; Reed v. Morrison, 
12 Serg. A Rawle, 18 ; Bolton v. Ballard, 13 Mass. 227 ; Id. 525 ; 15 Id. 
278 ; 17 Id. 564 ; Eaton v. Simonds, 14 Pick. 98 ; Id. 345 ; Qibson v. Cre- 
hore, 5 Id. 146; Taylor v. McCrackin, 2 Blackf. (Ind.) 261 ; Harrison v. 
V. Eldridge, 2 Halst (N. J.) 392; Rutherford v. Munce, Walker's R. 
(Miss.) 371 ; Bird v. Gardner, 10 Mass. 364; and in Gage v. Ward, 25 
Maine, 101, it was held in action of a writ of entry, that where a convey- 
ance of land was made, and at the same time, a mortgage was given back 
by the grantee to the grantor, to secure the consideration, and the first 
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If A. seised in fee, covenant to stand seised to the use of biiA- 
self and his heirs, till C. his second son take wife, and after to the 
use of C. and his heirs ; and A. die, and the land descends to B» 
his heir^ who dies, and then G. takes wife ; it isedBms the wife of 

grantor was indebted to the demandcmt, on a note less than this mort- 
gage» and the mortgage being aAerwards discharged by the mortga- 
gee's receiving back his note to the demandant, and the balance in money» 
and at the same time the first grantee made a mortgage of the same pre- 
mises to the demandant to secure the payment of the note thus given up, 
that the widow of the mortgagor was entitled to dower in the premises. 
In Maryland, however, and in the adjoining parts of the District of Co« 
lombia, at the time the United States assumed jurisdiction over the latter, 
the English rule prevailed, and the wife had no dower in the equity ol 
' redemption, Steele v. Carroll, 12 Pet 201 ; but the English law itself is 
now altered by the statute of 3 ^ 4 Wm. IV. ch. 107, by which dower is 
allowed in the husband^s equitable estates in possession, and which breaks 
in npon the eoihmon law right of dower as eztensivdy as any of the al- 
terations in the laws of the American States, 4 Kent's Com. 44. n. d. 
This right of dower, however, in the husband's equity, is admitted, only 
where the husband or his representatives, or the widow redeem the mort" 
gage, and not where the equity is released to the mortgagee, or conveyed 
to another ; and if the mortgagee enter under a foreclosure, or after forfeit- 
ure of the estate, by virtue of his rights as mortgagee, the wife's right is 
gone, 4 Kent's Com. 45 ; See Van Dyne v. Thayre, 19 Wend. 162 ; Bird 
V. Gardner, 10 Mass. 364 ; 8 Id. 491 ; 6 Cow. 316. The wife's right has 
been in some Stdtes <5erried so far, as to grant dower in the husband's 
trust or equitable estates ; where, at least, he had any beneficial interest, 
Shoemaker Vi Walker, 2 Serg. db Rawlc, 554; Stat, of Virg, 1792; Da- 
venport v. Farrar, 1 Scam. (III.) 314; Robinson v. Miller, 1 B. Monroe, 
S8 ; Lauron v. Morton 6 Dana, (Ky.) 471 ; Stevens v. Smith, 4 J. J. Marsh. 
(Id.) 64; Porter V. Robinson, 3 A. K. Marsh. (Id.) 256; in Ohio, the 
equitable Interest, must have existed in the husband at the tinle of his 
death. Rands v. Kendall, 15 Ohio, 671 ; but these are exceptions, and the 
common law generally prevails, 4 Kent's Com. 46. See Robinson v. Cod- 
man, 1 Sumner, 129; Cooper v. Whitney, 3 Hill, 101; Powell v. M. & B. 
Man. Co. 3 Mason, 347; Cowman v. Hail, 3 Gill db John. (Md.) 398; De- 
rush V. Brown, 8 Ohio. 412; Milledge v. Lamar, 4 Dess. (S. C.) 638; 
Thompson v. Murray, 2 Hill's, Ch. R. (S. C.) 213; Hamlin v. Hamlin, 19 
Maine, 141; Ray v. Pung, 7 E. C. L. R. 193, (5 B. & Al. 561); 1 Hill, 
Real Prop. 323 ; Coster v Clarke, 3 Edw. Ch. R. 428 ; and in those States 
where dower is allowed in equitable and trust estates, it is generally the 
effect of statutory provision ; thiais the case in Ohio, Maryland, and Vir- 
ginia. In Kentucky a transfer by the husband bars dower in such estates, 
Lauron v. Morton, 6 Dana, 471 ; so in Ohio, afUe, Rands v. Kendall. 
35 
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B. shall lose dower, because the estate of her husband was de- 
termined by express limitation, made before her title of dower 
attached.(A) 

And if one gnmt a rent out of his land to J. S. and his heiis» 
upon condition that if the grantee die, his heir within age, the 
rent shall cease during such nonage ; if the grantee die his heii 
being within age, yet the wife of grantee shall be endowed, but 
cessavit executio during the nonage of the heir, for such condi* 
tion is part of the original constitution of the rent.(t) 

But if the husband, seised of a rent in fee or fee tail, release it 
to the terretenant, the rent is extinguished, and yet, as to the 
wife, has such continuance that she shall have dower thereof; 
which the husband's act cannot bar her of.(A:) 

So, if donee in tail of rent or land marries, and dies with- 
322' out issue, and the donor enters ; *yet the wife of donee shall 
be endowed ; for dower is such an mcident to an estate tail, 
that if one make a gift in tail upon condition that the wife of do- 
nee shall not be endowed, this condition is repugnant and 
void.(/) 

However, if a rent be reserved to the donor and his heirs upon 
a gift in tail, the wife of the donor shall be endowed of the rent 
no longer than the estate tail continues.(m) 

If tenant in tail discontinue in fee, and after marry, and dis- 
seise the discontinuee, and die seised, his wife shall not have 
dower, because the issue is remitted to the ancient entail, which, 
being a restitution of ancient right, takes place of the dower of 
the wife of a subseqent wrongful estate, inasmuch as the estate 
of which she isdowable is defeated, (n) 

So if a man hath title of action to recover land, and be enters 
and disseises the tenant, and dies seised upon which his heir 
enters and is remitted to the right which his ancestor formerly 
had ; the wife of the ancestor shall lose her dower of the wrong- 
ful estate which her husband had, and which is now determined 
and gone, by act of law.(a) 

(k) 1 Roll. Abr. 676. But the court was divided. 

(0 Plow. 156. Perk. 327. 

Ik) 6 Rep. 79. 7 Rep. 66. 

(Q Bulatr. 163. 8 Rep. 34. Co. Lit 31. 

(m) Dy. 348. pL 68. Co. Lit 32. a. 

(n) P. N. B. 149. Co. Lit 331. a. (o) F. N. B. 149, 
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The fkther exchanges lands with a stranger, and dies ; the 
son marries and enters into the land taken in exchange ; the 
stranger being impleaded for his lands, vouches his son as 
*heir, Who enters into the warranty and loses, wherenpon *323 
execution goes against him; the son dies; his wife shall 
not be endowed of the lands taken in exchange ; because the re- 
covery thereof against her husband hath relation to the time of 
exchange made, which was before her title of dower began, (p) 

But if a disseisor makes a feoffment with warranty, and the 
land is recovered from the feoffee, who vouches the feoffor and 
recovers in value against him, feoffee's wife shall be endowed of 
the land recovered in value, and not of the land lost, because by 
title paramount (9; 

5. When the husband seise of land in fee, exchanges the same 
with a stranger, for other lands, and dies, the wife has election 
to be endowed, either of the lands given or taken in exchange, 
because her husband was seised of both during the coverture ; 
but she shall not have dower of both, for that would be unreas- 
onable, (r) (6) If she be lawfully evicted from her dow^ by 
elder title, she shall be endowed anew.(5X6) 

6. *A. A woman cannot be endowed from land already ♦324 
assigned in dower.(0(7) As if there be grandfather, fath- 

(p) Perk. 309. (q) Perk. 322. F. N. B. 150. 

(r) Co. Lit 31, b. Perk. 318. 
Is) Perk. 419. 1 Roll. Abr. 684. 4 Rep. 122. 

(0 Perk 315, 516. 4 Rep. 122. Bustard's case. P. N. B. 149. 1 Roll, 
Abr. 677. Co. Lit 32, 42, a. 

(5) Sec Mahoney v. Young, 3 Dana, (Ky.) 588; Stevens v. Smith, 4 
J. J. Marsh, (Ky.) 64; 1 N. Y. Rev. S. 740; Ark. R. St 337. In New 
Hampshire, it has been held that the deeds must contain the word <* ex- 
change," and that common deeds of bargain and sale between the parties 
are not sufficient, although in fact one form was exchanged for the other, 
Cass V. Thompson, 1 N. H. R. 65. In the authorities above cited, it said 
that if the widow neglect for one year to claim dower in the lands parted 
with, she shall be deemed to have elected in favor of those received. 

(6) See Scott v. Hancock, 13 Mass. 162; Vt Rev. St 290; Gist v. 
Catteli, 2 Dess. (S. C.) 53; Mass. Rev. St 411 ; but she could not sustain 
an action upon the covenant of warranty to her husband, St Clair v. 
Williams, 7 Ohio, 2d Part, 110. 

(7) See Reynolds v. Reynolds, 5 Paige, 161 ; Safibrd v. Safford, 7 Id. 
259; but B#e Bean v. Snyder, 11 Wend. 592, that the widow of the hejr 
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er and son, and the fiUher, or after his death the son, endow the 
grandmother ; the mother shall not be endowed of the grand- 
mother's*third after her decease, because the grandmother's dower 
defeats, as to so much, the descent to the father, and by conse- 
quence the father was seised of no more than two-thirds of that 
land, and therefore the wife of the fiither was entitled only to a 
third of these two-thirds. But if the grandfather had enfeofled 
the father of the whole land, and died, and the grandmother 
had been endowed either by recovery or assignment, there the 
mother should be endowed of the grandmother's thiid after her 
decease, because by the feofBnent the father was seised of the 
whole estate ; and though the grandmother recovered one-third 
out of that estate during her life, yet the mother shall be endow-r 
ed of that third when it falls into possession, since the father 
was actually seised of it during the coverture by virtue of such 
livery. 

If there be grandfather, father, and son, and the two first die, 
and the mother be endowed by the son of a third part of the 
whole, either by assignment, in pais^ or upon a recovery in a 

writ of dower, and the grandmother bring a writ of dower 
S26* againt the mother, *and recover, she leaves the reversion 

in her ; for the dower was vested in the mother by the as^ 
aignment or recovery, and is only defeated during the life of the 
grandmother, whose estate, as to the mother, is less than her 
own estate ; therefore the mother, after the grandmother's death, 
may enter into that third recovered from her, (i^) and by cons&> 

(tt) Except where dower is ftwigned '*ex assensu patris^" or **ado$tium 
•ceZefftOi" the widow cannot enter immediately on her hasband's death, hot ia 
put to her writ of dower where the heir neglecta to assign, because the demand 
is uncertain. Co. Lit. 37, a. 

shall ha^re dower in the land assigned to the widow of the ancestor, after 
the death of the latter. This decision seems conflicting with Reynolds v. 
Reynolds tuprOf and the court seem to have overlooked the distinction laid 
down in the books which they cite, between the case where the son holds 
by purduue, and where he holds by clescent. The point really decided is, 
that the heir is teUed of the reversion expectant upon the widow's dower, 
which is a departure from the common law rule, 1 Hill. Real Prop. 155^ 
n.a. See further Geer v. Hamblin, 1 Greenl. R. 54; Reeve's Dom. 
Rel. 58. The same principle applies, where land has been sold on execu* 
tion. A. owns land, which is sold on execution ugainst him to^B. B. dies 
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qnence the heir may re-enter into the second dower assigned to 
the mother upon the recovery against her by the grandmother ; 
for she cannot have both. 

Xjands subject to a title of dower were devised to a person in 
fee, who died leaving a widow ; this widow sued for her dower, 
and recovered a third part of the whole, without any regard to 
the title of dower in the widow of the testator, who did not put 
her claim in suit. It was holden by the court, that the testator's 
widow not having recovered her doiwer, the dower of the devi- 
see's widow was not to be considered as dos de dote,{x){8) 

From the preceding cases it appears, that in every difficulty 
respecting dpwer, an answer to the question (9) ^ was the hus* 
band seised during the coverture; simul et semdin the {lee* 
hold *and inheritance of the property," will lead to a safe *326 
conclusion. 

6. The only method (y) of barring dower effectually at the 

(x) 2 Vern. 403. Hilchios v. Hllchins. 

(y) See the note at the beginning of the chapter, as to who shall not be en- 
dowed, and what criminal act of the husband or wife will prevent dower from 
attaching. 

By the custom of London, a married woman may bar herself of dower by a 
s' • ■ 

and afterwards A.— B.'8 widow has dower in the land subject to the dower 
of A.'b widow, Dunham v. Osborne, 1 Paige, 635; 1 Hill. Real Prop. 135. 

(8) The rule is thus stated also in 1 Cruise, 153; but in the case cited 
}n the text, the title of the former widow was disputed, on the ground of a 
4evi8e to her in satisfaction of dower, 1 HilL Real Prop. 135, note h. In 
Robinson v. Milder, 2 B. Monroe, (Ky.) 288, where there was a devise to 
the testator's wife of her third of the lands occupied by him and of the whole 
tract to his son, whp occupied with him; it was held that the son took the 
whole subject to her dower ; and if not assigned in the son's life, ins widow 
should have dower in the whole. But where two widows were entitled to 
dower in the same land, and the one having the prior right recovered judg- 
pient for her dower, but without having it set ofi^ conveyed it to the ten- 
liant ; in a suit by the other widow for her dower, held, she could claim 
only in two-thirds of the land. But to an action of dower, a prior right of 
4ower, which has been released to the tenant without being enforoed is no 
defence, Leavitt v. Lamprey, 13 Pick. 382, and see Atwood v. Atwood, 22 
jpick. 283 ; 1 Hill. Real Prop. 136. 

(9) The only issue in every application for dower is, ''was the demand- 
ant married, and was her husband legally seised ?*' and if the jury find a 
fum of money, the verdict will be set aside. Pray v. Pickett| 1 Nott & Mc* 
Coid, (S. C.) 16. 
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present day, (1) where a jointure 'has not been made, is, 
for the husband and wife to join in levying a fine, or suffer*^ 

dsed of baigtin and Bale acknowledged before the lord mayor, or the recorder 
and one alderman. The wife must be examined apart from her haaband, and 
the deed proclaimed and enrolled in the hustings of pleas of land. Bohon prir. 
Lond. Emerson, 26. 1 Cmise on Real Prop. 179. 

(1) The usaal way of barring dower in this country, is for the wife to 
join with her husband in the deed of conveyance ; she must, however, use 
apt and proper words of grant or release on her own part, and such as 
clearly manifest an intention to relinquish her dower, Catlin v. Ware, 9 
Mass. 218 ; Luf kin v. Curtis, 13 Id. 223 ; Leavitt v. Lamprey, 13 Pick. 
382 ; Hall v. Savage, 4 Mason, 273 ; Gordon v. Stevens, 2 Hill Ch. R. 48 ; 
Powell ▼. M. 4b B. Man. Co., 3 Mason, 847 ; Stearns v. Swift, 8 Piek. 532 ; 
Melvin t. Locks, Ac. 16 Pick. 137 ; Stevens v. Owen, 25 Maine, 94, for the 
instrument is not the wife's deed, if the husband by the direction of the wife, 
end in her preaence, put her name to it, without any manual act on her 
part, notwithstanding she subsequently acknowledge it in the usual man* 
ner, Linsley v. Brown, 13 Conn. 192. The deed must also in many states 
be separately acknowledged by the wife, after a private examination apart 
from her husband, and such acknowledgment must be certified by a com* 
potent officer and in the mode pointed out by statute ; and if the acknowl- 
edgment, or certificate of the magistrate be not in strict com^ance with 
the statute, the deed is void and the wife's right of dower is not thereby 
barred. For instances of defectvc acknowledgments^ and (or the law 
pertaining to this point, see Kirk v. Dean, 2 Binn. 341 ; Scanlar v. Turner, 
1: Bailey, 421 ; Watson v. Bailey, 1 Id. 470 ; Evans v. The Commonwealth, 
4 Serg. & Rawie, 272 ; Jourdan v. Jourdan, 9 Id. 268 ; Shaller v. Brand, 6 
Binn. 435; Barnet v. Barnct, 15 Scrg. & Rawle, 72; Steele v, Thompson, 
14 Id. 84 ; Mclntire v. Ward, 5 Binn. 296 ; Share v. Anderson, 7 Serg. db 
Rawlc, 43 ; Cassei v. Cooke, 8 Id. 268 ; Jamison v. Jamison, 3 Wharton, 457} 
Meddock v. Williams, 12 Ohio, 377; Connell v. ConncU, 6 Id. 353; Jackson 
T. Stevens, 16 J. R. 110 ; Jackson v. Cairns, 20 Id. 301 ; Thompson v. Morrow, 
6 Seig. & Rawle, 289; Sheppard v. Wordell, 1 Coxe, (N. J.) R. 452 ; Clark v. 
Redman, 1 Blackf. (Ind.)R.379; Elliott v. Pi^rsol, 1 McLean, R. 11. These 
decisions were made concerning acknowledgments under the statute ; but, by 
ancient custom in some states, dower was barred, if the wife simply joined with 
the hnsband, without making any separate acknowledgment Constantino v. 
Van Winkle, 6 Hill, 177 ; Durant v. Ritchie, 4 Mason, 45 ; and by the laws of 
New York and Illinois, no acknowledgment is now necessary, where the wife 
resides out of the state, 4 Kent's Com. (5th Ed.) 60. In Ohio, it has been 
held that if the wife join, not with her husband, but with his attorney in fact, 
in making the conveyance, her dower is likewise barred, Glenn v. Bank of U. 
8n 8 Ohio, 7^. In some states also, she might formerly bar her dower by a 
f eporM deed, executed after and in consideration of her husband's sale, Fowler 
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ing a recovery ; (z) and this shall bar her of her dower totally in 
the lands affected by the fine or recovery, because in both cased 
she is examined upc^ record by the judges, as to her con- 
sent ; and having nothing in the lands in *her own right, *328 
her joining in such actis can be to no purpose but to bar her 
dower. (2) 

(z) Plow. 515. Bare v. Snow, 10 Rep. 49, 43. The prcecipe in the re- 
covery answers the writ of covenant in the iine to bring her into conrt. An 
outstanding satisfied terra, though created before marriage, will not in equity 
be a bar to dower by a ^^cessel execulio" during the term. 2 P. VVras. 328. 
Charlton v. Low. But if such a term be once assigned to trustees for a pur* 
chaser. It will protect the estate against dower in his hands. Though ccjuity 
will not compel such assignment for the purpose of barring the wife. 7 Vcs* 
jun. 567. Maundreli v. Maundrell. If a man immediately before marriage 
makes a long lease to prevent dower, it seems equity will assist her. Gilb. 
lex. Prctor. 267. 2 Bro. C. C. 345. 1 Ves. jun. 22, and the cases there cited 
— that such a lease will prevent dower, at law, see Show, P. G. 71. Ilargr. 
Co. Lit. 208, a. note 1. 2 P. Wms. 709. 

V. Shearer, 7 Mass. 14 ; 1 Ky. Rev. Laws, 436 ; Thompson v, Peebles, 6 
Dana, 391; Ela v. Cord, 2 N. H. R. 176; Shepherd v. Howard, Id. 507; 
Rowe V. Hamilton, 3 Greenl. 65. By the Rev. St of Mass. p. 410 ; MainOy 
302 ; and Michigan, 264, the husband must join with the wife in her subse- 
quent deed of release, and in all cases to make a good deed of the wife's land, 
the husband must join. Watts v. Waddle, 1 McLeon's R. 203* 

(2) This was the only regular way of barring dower in England, until the 
statute of 3 & 4 Wm. IV., was enacted, by which act the husband may now» 
in many ways defeat his wife's dower, and the common law is materially 
changed, 4 Kent's Com. 51. 44. note. 

A release to the husband during coverture is no bar of dower, Rowe v. 
Hamilton, 3 Greenl. 63 ; £Ia v. Card, 2 N. IL R. 176 ; N. H. R. S. 297 ; nor 
a release to a third person under whom the tenant does not claim, Robinson 
V. Bates, 3 Mete. 40 ; Shaw v. Russ, 14 Maine, 432 ; and a contract beforo 
coverture to forbear to claim dower is no bar, Hastings v. Dickinson^ 7 Mass. 
153 ; Vance v. Vance, 21 Maine, 364, and see Gibson v. Gibson, 15 Mass. 
106 ; Croadl v. Ingraham, 13 Pick. 33 ; nor will a release of dower in mort* 
gaged premises bind the wife if the mortgaged estate is subsequently redeem* 
ed by the husband's administrator, Hildreth v. Jones, 13 Mass. 525 ; but after 
the wife has duly released her claim to dower, and the husband's equity of 
redemption is subsequently sold by his administrator, and the estate redeem- 
ed by the purchasert she will not be entitled to dower, Popkin v. Bunisteadf 
8 Msss. 491 ; Gibson v. Crehore, 3 Pick. 475. In Kentucky, a parol lease of 
dower is void, Worthington v. Middleton, 6 Dana, 300. In South Carolina! 
the release must be recorded in the office of pleas, to be valid, Gough v. 
Walker, 1 Nott db McCord, 469. A release of dower will not be presumed 
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But if the hdsband be seiied in fee, and a stranger levy a fine 

to him and his wife *' sur e(muaanee de drfrii come ceo, 4*^" of 

— - - 

iram the fiut that the pramiaet in which dower is claimed, were in the id- 
Tene posMMion to the hniband for more than twenty years during his lifd 
time, Dorham v. Angier, 20 Maine, 242, and see Evans v. Evans, 3 Testes, 
607$ nor will a release of dower to one tenant in common, operate as aieleasd 
to the other. White v. White, 1 Harris. (N. J.) 202. 

A release of dower can operate only as a reUase, it must accompany the 
Conveyance of another, and ceases to operate with that; it can not operate as 
the transfer 5f an independent estate. ThoS) where a husband, whose land 
ii bound by the lien of a judgment, conveys the land with a ifeiease of dowef) 
and it is afterwards sold under the judgement, the purchaser ffOfai tlie hus- 
band can not claim as an assignee of the wife, or as deriving a distinct esUte 
ftom her, against the execution purchaser. Soi upon a sale of mortgaged 
lands, the vender takes them clear of dower, if released ; but if the mortgage 
is paid, never takes efibet, or ceases to operate, the right of dower revives^ 
1 HilL Real Prop. 155; and see Douglas v. McCoy, 5 OhiOk 527; Pride v.- 
Boyce, Rice, Ey« R. (S. C.) 275. Wherever a valid release of the dower is 
made by the wife before coverture, it does not aflfect her interest in her hus- 
band's penanai property, Ellmaker v. EUmaker, 4 Watts, 89 ; and the accept- 
ance by the widow of a distributive share in her husband's intestate estate, is 
00 bar of dower in land aliened by the husband, Leinaweaver v. Stoever, 1 
Watts & Serg. 160 ; nor is the disposal of personal property, of greater value 
than the doWer claimed, a bar, Caruthdrs v. Wilson 1 Smed^ & Marsh, (liliss.) 
527. The wife may bar her dower in apanicular close, even before it is as- 
signed, by executing a quit*claim deed after the husband's death, in which 
she covenants that she will claim no dower in the premises. Grant v. Parham, 
15 Vts R. 048 ; and see Thatcher v; Howknd, 2 Mete. 41. It has beeh said 
before, that the merely joining in the husband's deed is not generally a sufficient 
release of dower, and that proper words on the wife's part must be used, and 
that, in the body d the instrument, for the words ** In witness whereof I, the 
nid A. with Bi my wife in token ofher as sent thereto, have hereunto set our 
hands and seals," or, *< I agree in the above conveyance. In witness, ^^" 
at the cloee of a deed are not sufficient to bar doWer, Leavitt v. Lamprey, 13 
Pick. 882; Stevens ▼. Owen, 25 Maine, 94 ; Hall v. Savage, 4 Mason, 273 ; 
but the words ^ In witness whereoTi I, the said C. L. dt S. wife of said C. L. 
in token that she relinquishes her right df dower in the premises, have here- 
vnto set our hands and seals," have been held to operate as a valid release, 
IVost ▼• Deering, 21 Mainoi 156 ; and the same case holds that the wife need 
not sign the deed in person, a signing by a third person, or by the husband, 
if done in her presence and by her direction being sufficient ; and her admis- 
efons are competent evidence to prove the signature. Id. Care must be 
taken that the certificate of tho wife's acknowledgment be in the proper 
iormi and according to the statute, and it has been held in Ohio^ that if in the 
usual formi and subslataiaUy conformable to the stalute, it will be sufficients 
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these lands, and the husband and wife grant and render the 
same to the stranger and his heirs, the wife shall not be barred 
of her dower, because she is not examined in this case as in the 
other, (a) 

However, if the husband levy a fine with proclamations, of 
his lands, and die, his wife is bound to make her claim within 
five years of his death, otherwise she shall be debarred of her 
dower.(6)(3) 

(o) Brook, 77. 

(6) 2 Rep. 93. Bingham's case. 10 Rep. 49, 99. 3 Inst 216. 

Brown v. Farron, 3 Ohio, 140. In Maryland it is not necessary that the wife 
be named in the deed, in order to bar dower, 1 Md. Laws, 128. 

Under some circumstances, although the wife do join with her husband in 
the deed, yet she does not thereby lose her dower, as, where after the ezeco* 
tion of such deed, the purchaser recovers damages of the husband for breach 
of the covenant of good right to convey, &c. ; the release of dower then 
becomes void because the recovery in such an action debars the purchaser 
from afterwards claiming any thing by his deed, or, where after the joint con* 
▼eyance an execution against the husband is levied on the land so conveyed, 
and the judgment creditor recovers it from the prior purchaser, on the ground 
that the conveyance to him was fraudulent, here, the right of dower revivesv 
notwithstanding the wife's release was properly executed, and she may re- 
cover dower from such creditor or his assigns, Stinson v. Sumner, 9 Mass. 
143 ; and see Robinson v. Bates, 3 Mete. 40. 

(3) Dower is not barred by any act of the husband without the wife's eon* 
sent or misconduct, Matthews v. Matthews, 1 Gdw. 565 ; nor by his assign- 
ment for the benefit of creditors, Keller v. Michael, 2 Yeates, 300 ; nor by a 
sale of land for the payment of debts, Leinaweaver v. Stoever, 1 Watts d& 
Serg. 160 ; nor in Indiana, can the right of dower be affected by an execution 
sale, McMahan v. Kimball, 2 Blacf. 10 ; nor in North Carolina by lands sold 
after the husband's death, under a/ert facias^ tested and levied before, Frost 
V. Etheridge, 1 Dev. (N. C.) 30, apparently overruling the cases of Hodges 
y. McCave, 3 Hawks, 78 ; and Winstead v. Winstead, 1 Hay w. 243. In 
some States dower is barred by a sale under a mortgage, or under judicial 
process ; although the purchaser does not take his deed until after the assign- 
ment, Davidson v. Frew, 3 Dev. (N. C.) 3 ; Howell v. Lacock, 4 Dall. 301, 
note ; Scott v. Crosdale, 2 Id. 127 ; 1 Yeates, 75 ; 4 Kent's Com. 42 ; 4 GriiE 
Law Reg. 781 ; but see eonira in Mississippi, Fleeson v. Nicholson, Walker* 
247; and where* the lands of the husband of which he was seized in fee tail 
during the marriage, wore sold on judgments obtained against him, and he 
afterwards suiftared a common recovery, without making his wife a party, and 
without her executing any deed to deed the uses, she was held entitled to 
dow6r, Sharp v. PettiJ, 1 Yeates, 389. In Georgia, by a statutory provision, 
36 
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If a woman takes a lease for life of her husband's lands after 
his death, she shall have no dower, because she cannot demand 

a coBTeyance by an officer ban dower, as if made by the husband, St 1842^ 
p. 75. In Maryland, the real estate of the debtor may be sold on execution, 
tubfect to doweTf Mildred v. Neill, 2 Bland. 354, note ; Ewings v. Enfials, Id* 
856 ; and in Maine, where an execution was levied upon land, and* after the 
right of redemption expired, the land was sold for more than the amount of 
the debt, and the balance paid over' by the creditor to the debtor's wife and 
ebildien, the wife was still endowed in equity, in the premises so conveyed, 
O'Brien t. Elliott, 15 Maine, 125. In Alabama dower is allowed from an 
insolvent estate, Allen v. Allen, 4 Ala. 556; but not in lands subject to a 
mortgage, and which are devised to a widow, and she does not dissent from 
the devise, Inge v. Boardman, 2 Id. 331. In Ohio, dower is barred by a sale 
under an order from the court, the wife being present, and asserting that the 
land should be sold free from dower, whereby the price is enhanced. Smiley 
V. Wright, 2 Ohio, 506 ; 7 Id. 194 ; See Ilelh v. Cocke, 1 Rand. ( Virg.) 344 ; 
bnt a mere failure to give notice of her claim at such sale, is no bar, Smith 
T. Pkysengerr2 Rep. Const. Ct., (S. C.) 64. 

We have before seen that no act of the husband alone, the wife befng' 
innocent, will impair the right of dower ; and a deed executed by him, on' the 
very day of the marriage, is no bar, for the law will intend the marriage pre- 
ceded the deed, Stewart v. Stewart, 3 J. J. Marsh. (Ky.) 48 ; nor by a deed 
made before marriage, but without consideration, and made for the purpose 
of defeating dower, Littleton v. Littleton, 1 Dev. & Batt (N. C.)327; Swainc 
▼. Permi, 5 Ch. R. 489 ; nor by a fraudulent mortgage made after marriage, 
for the same purpose, Eillenger v. Reidenhauer, 6 Serg. <& Rawle, 531 ; nor 
by an absolute conveyance to children, without valuable consideration, and 
with the same intent, Thayer v. Thayer, 14 Vt. R. 107 ; but the mere ab- 
sence of valuable consideration is not sufficient to avoid the deed ; there must 
be a specific intent to defraud the wife of her dower, Mcintosh v. Ladd, 1 
Humph. (Tenn.) 459 ; and in Baker v. Chase, 6 Hill. 482, a deed conveying 
land to a former child, as an advancement, and in order to defeat dower, was 
held valid, and no action at lawj for dower could be maintained. Uower is 
not barred by the voidable deed of the husband, but which is never avoided 
by him, Norwood v. Marrow, 4 Dev. & Batt (N. C.) 442 ; otherwise, if the 
deed is void, as if given for an usurious consideration, Id. ; but a widow will 
mei he barred, by attempting to claim under a deed of the husband, which 
was avoided by his creditor as fraudulent, it being made to the use of the 
husband and his children, and contingently to the use of his wife, she not 
having signed the deed. Blow v. Maynard, 2 Leigh (Virg.) 30. 

The mere fact that the husband failed to acknowledge and put on record, 
hiB deed, bona fide made before marriage, docs not give the wife a right of 
dower in the premises so conveyed, Blood v. Blood, 23 Pick. 80 ; and in North 
Carolina, where the statute requires that deeds in trust, must be proved and 
xegistered, to be valid against creditors and purchasersy dower is barred by 
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it against herself; and if she takes a lease for years only yet she 
shall not sue to have dower during these years.(c) 

It is a good plea in bar of dower, that the demandant detains 
from the heir such charters, (shewing them in certainty, unless 
they are in a bag sealed, or box locked, and then it is sufficient 
to say such bag or box of charters) and that if she will deliver 
them to him, he is and always hath been ready to render 
her dower.(4) If the detainer be denied, and *found *3589 
against her, she shall be barred forever. But the bar is on- 
ly for such lands as the charters concern ; and none but the heir 
can plead it, (rf) which he must do before imparlance (e) 

If lands, money, goods, &c. are devised to a woman without 
saying, in lieu or satisfaction of dower, yet the wife shall hav© 
both ; (5) but if it be said, ia lieu or satisfaction of dower, shecan- 
not have both, but may waive which she pleases. (/) However, 

(c) Perk. 350. Moor, pi. 103< F. N. B. 149. 

(d) 9 Rep. 17, 18. Plow. 85. 1 Roll. Abr. 679. 

(e) Salk. 252; pi. 2. Bourdon v. Bourdon ; and he cannot plead it where 
he is in degree of a stranger ; as where he has the land by purchase ; where 
himself delivered the charters to the wife ; ifhe be not immediately vouch- 
ed ; if he come in as vouchee, or as tenant by receipt. Perk. s. 359. 1 
Cruise on Real Prop. 179. 

(/) 2 Chan. Ca. 24. 2 Vern. 365. Abr. Eq. 218-9. 2 Preem. 234. 1 
Br. P. C. 591. Pr. Ch. 133. 2 Atk. 427. 3 Atk. 8. Id. 436. 1 Ves. 230- 
§ Mod. 152. 2 Br. P. C. 12. 1 Br. Ch. Rep. 292. A bequest of the resi- 
due of personal estate will not alone be construed as intended in satisfao* 
tion of dower. 1 Ves. 230. Ayres v. Willis. 

fiuch a deed, although it is not proved, &c., until after the husband's death, 
Norwood V. Marrow, 4 Dev. & Batt. 442 ; and where A. conveyed to B. who 
entered and reconveyed to A., neither deed being recorded, A. then conveys 
to C. who has no knowledge that B. ever owned the land ; B's., widow, has 
no right of dower against C, Emerson v. Harris, 6 Mete. 475. 

(4) This circumstance is of rare occurrence in the United States, and it is 
not known that any case upon the subject is to be found in the American 
Reports, Steams, 310; but the widow claiming dower is not obliged to show 
the deed by which the husband's seisin is established. Smith v. Paysengef) 2 
Rep. Const. Cl. (S. C.) 62. 

(5) Because every devise or bequest in a will imports a bounty, and there- 
fore can not be averred to be given as a satisfaction, for that to which the 
devisee was entitled by law, 1 Cruise, 139 ; 1 Hill. Real Prop. 155 ; and see 
Smith V. Kniskern, 4 J. Ch. R. 9; Wood v. Lee, 5 Monroe, (Ky.) 58; Bai- 
ley v. Duncan, 4 Id. 265 ; Adsit v. Adsit, 2 J. Ch. R. 448 ; Pickett v. Peay, 2 
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devises have freqaently *been deemed a satisfaction of dower, even 
where the will has been silent, on account of strcoig and 
special circumstances; as where allowing the wife to take a 
double provision, would be inconsistent with the dispositions of 
the will ; {gX^) ^ ^^^^ ^ <^^^^ ^^^ widow must make her elec- 
tion. But she shall not be put to this election, unless there be a 
plain declaration, or clear incontrovertible result from the will, 
that the testator meant she should not take both. (A)(7) Nor shall 
she in any case be obliged to make her election till the account 
be taken, and it appear out of what estates she is dowable. (tX^) 
Where a man left lands to his wife during her widowhood, 
and' she married again, and brought dower, the devise was held 
no bar. Nothing being said in the will to put her to an election, 
and a collateral recompense being no bar. (k) 

(^) Arabl 466. Arnold v. Kempstead, 1 Br. Ch. Rep. 290. Ambl. 682, 
790. 3 Br. Ch. Rep. 255. 1 Br. Ch. Rep. 445. 
(h) 3 Br. Ch. Rep. 347. Foster y. Cook, 2 Ves. juD. 572. 
(t) 1 Br. Ch. Rep. 445. Boynton v. Boynton. 
(At) Moor, pi. 103. Co. Lit. 36. b. Bab. Abr. Dower, F. 

Cooat R. 746 ; Evans v. Webb, 1 Yeates, ^5 ; Herbert t. Wren, 7 Cranch, 
870; Kennedy v. Nedron, 1 Dallas, 415 ; Sample v. Sample, 2 Yeates, 433; 
OreeivT. Green, 7 Porter, (Ala.) 19; Shaw v. Shaw, 2 Dana, (Ky.) 342; 
Ambler y. Norton, 4 Hen. & Munf. ( Virg.) 23. 

(6) See Jackson v» Churchill, 7 Cowen, 287 ; Charch ▼. Ball, 2 Denio. 
430; Bull V. Church, 5 Hill. 206; but as a general rule the Court will go as 
hr as possible, not to exclude the claim for dower. Several EUiglish cases 
sustain this doctrine, 1 Hill. Real Prop. 155 ; but if the dowable estate is so 
diTided, that the claim of dower makes a material change in the will itself, 
the widow is barred, Id, 157 ; and see Weeks v. Patten, 18 Maine, 42 ; Stark 
T. Hunton, 1 Saxton, (N. J.) 216 ; Gretton v. Haward, 1 Swanst. 413. 

(7) See French v. DavieB,^ Vesey, Jr. 572; Strahan v. Sutton, 3 Id. 249; 
Wake V. Wake, 1 Id, 335, note, a. (Am. Ed.) ; Allen v. Pray, 12 Maine, 
188 ; Fuller 7. Yates, 8 Paige, 325 ; Johnson v. Telford, 1 Russ. & My. 244; 
Dillon V. Parker, 1 Clark &. Finn. 303 ; Dickson v. Robinson, 1 Jacob, 503. 

(8) See 2 Story, Eq. Jur. sec. 1098; Hall v. Hall, 2 McCord, Ch. R. 280. 
The time in which she is allowed to elect is governed in the absence of any 
statutory regulation, by the peculiar circumstances of each case, and in Wake 
T. Wake, 1 Vesey, Jr. 335, the widow was permitted to elect three years 
after her husband's death, it appearing that she had previously been ignorant 
of her legal rights ; and see Edwards v. Morgan, 13 Price, 782 ; Duncan ▼. 
Duncan, 2 Yeates, 302 ; Reed v. Dickermon, 12 Pick. 146 ; Jones v. Powell, 
6 h Ch. R. 194 ; Shotwell v. Sedam, 3 Ohio, 5 ; Blunt v. Gee, 5 Call, ( Viig.) 
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But dower may be prevented from attachment to any property 
purchased by the husband Muring coverture, and that without 
vesting the estate immediately in trustees ; as thus, 

The land may be limited to the purchaser's appointees, d^. 
(in the fullest manner) and in default of appointment, to the use 
of him and his assigns during his life ; and from and after the 
determination (Z) of that estate by any means in his lifetime, to 
the use of some person and his heirs during the natural life of 
the purchaser, in trust for him and his assigns ; and from and 
after the determination of the estate so limited in use to the said 
trustee and his heirs, to the use of the purchaser his heirs and 
assigns, for ever. 

The disqualifications enumerated at the commencement of 
this chapter, operate of course as a bar to dower. (9) 

In what manner jointure becomes a bar to dower will appear 
in the next chapter. 

(I) This remaioder to the trustees, being a vegted estate, the husband is 
never seized during the coverture, nmul et wemel of the freehold and inher- 
itance. See sect. 3. A. of this chapter. 

481 ; Merril v. Emery, 10 Pick. 607 ; Quarles v. Garrett, 4 Dess. (S. C.) 
607 ; Boone v. Boone, 3 Harr. & McHen. (Md.) 06. In many States, a de- 
finite time is fixed in which she must make a formal election. In Massa* 
chusetts, Ohio, Mississippi, and North Carolina, within six months from pn>- 
bate of the will, 1 Hill, Real Prop. 160 ; Ex parte Moore, 7 How. 665 ; in 
Vermont eight months, Vt R. St. 289 ; in Connecticut, two months from tlie 
time of exhibition of claims ; in Maryland, ninety days ; in Missouri and lUi^ 
nois ttvelve months ; in Michigan and Alabama, one year ; in Pennsylvania 
and New York one year from the testator's death; in Pennsylvania upon a 
summons from any party interested, in Delaware, thirty days from such sum- 
mons. In Virginia and Kentucky, upon a renunciation within one year frota 
the husband's death, the widow shall be entitled to one third of the slaves for 
life. 1 Hill. Real Prop, supra. Courts of law as well of equity, will hold the 
widow to her election. Van Orden v. Van Orden, 10 J. R. 30. But an elec- 
tion made under a mistake, is not binding, Snellgrove v. Snellgrove, 4 Dess. 
(S. C.) 274. And where a widow is to elect between her dower and an 
annuity, the reception of the latter for Gve years has beea held not conclusive 
evidence of an election, Reynard v. Spence, 4 Beavan, 103. 

(9) Another bar of dower not noticed in the text, and which generally 
obtains in the United States is a divorce a vinculo. The grounds of such a 
divorce are various, in the difierent States, and in some, if the cause is the 
fault of the husband alone, dower is not barred. 1 Hill, Real Prop. 130. 
Adultery of the wife is good ground for divorce, but without the latter, the 
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7. Upon the death of the husband, the right to dower which 
the wife acquired by her marriage, becomes cosummate. (1) But 

former alone^ will not at common latD, be a bar of dower. Hetherington 7. 
Graham, 19 E. C. L. R. 31, (6 Bing. 135) ; Stegall v. Stegall, 2 Brock, 256 ; 
Bell r. Neeley, 1 Bailey, (S. C.) 3i2; Cogswell v. Tibbette, 3 N. H. R. 41 ; 
R^noldfl V. Reynolds, 24 Wend. 103; Cooper v. Whitney, 3 Hill, 95; Coch- 
rane T. Libby, 18 Maine, 39. Although in England, a divorce for adultery 
does not bar dower, yet, by statute of Westminster, II. e. 34, adultery and 
elopement, without subsequent reconciliation, will be a bar, if the wife be 
convicted thereon, and the same rule probably prevails in most of the United 
States, where the right of dower is protected and enforced, 4 Kent's Com. 
53 ; but in New York, by the Rev. St. of 1630, there must be a divorce for 
misconduct, or a conviction of the husband for adultery to bar dower. 

In Ohio^ a divorce in another State, for wilful abandonment by the husband 
IB no bar of dower in Ohio lands, Mansfield v. Mclntyre, 10 Ohio, 27; and, 
in Alabama, dower has been refused, where both parties had been guilty of 
adultery, but no divorce had taken place, Ford v. Ford, 4 Ala. 142. 

(1) She acquires no new freehold, by the assignment, but her seisin is a 
continaation of the husband's, seisin, and her pcssession is not adveiBe to her 
biisbands's mortgagee, or his assignee, Williams v. Bennett, 4 Iredell, (N. 
C.) 122, and see Windham v. Portland, 4 Mass. 384 ; Jones v. Brewer, 1 
Pick. 317; Conant v. Little, Id. 189. Before the assignment, she has only a 
right of actiont which may be lost by an award. Cox v. Jagger, 2 Cowen, 
638 ; but it can not be taken in execution, Goocb v. Atkins, 14 Mass. 378 ; 
Naeon v. Allen, 5 Greenl. 479 ; Shield v. Batts, 5 J. J. Marsh, (Ky.) 15; nor 
transferred, so as to enable the alienee to bring an action in his own name, 
Jackson V. Venderheyden, 17 J. R. 167 ; Jackson v. Aspcll, 20 Id. 411 ; Sig- 
lar V. Van Riper, 10 Wend. 414 ; Ritchie v. Putnam, 13 Id. 524 ; Brown v. 
Meredith, 2 Keen, 527 ; nor be the subject of a lease, Croade v. Ingraham, 13 
Pick. 35 ; but, in Ohio, a conveyance, before assignment by the widow is not 
voti, and will not be set aside, on application of a purchaser who has entered 
and enjoyed ; he can only claim a perfect release after the assignment, Todd 
V. Beatley, Wright, 461; Douglass v. McCoy, 5 Ohio, 527; but the same 
rule as stated above, as to alienation, is recognised in the last case. Neither 
can the widow, being a tenant in common, maintain an action of partition ia 
the common law courts, before the assignment, although she might her writ 
of dower, as at common law, Brown v. Adams, 2 Wharton, 188 ; see Coles 
v. Coles, 15 J. R. 319. A judgment for dower, gives no right of entry untU 
dower is assigned, Hildreth v. Thompson, 16 Mass. 191 ; but after dower has 
been set ofi^ or assigned by commissioners, the widow may enter before the 
return of the writ, or the acceptance by the Probate Court of the Commis- 
sioners report, 1 Hill, Real Prop. 164 ; Parker v. Parker, 17 Pick. 236. A 
quiet possession of the land, and actual receipt of the rents and profits, for six 
years, are not equivalent to a legal assignment, bat constitute either a dis- 
seisin, or a tenancy at will, see Windham v. Portland, 4 Mass. 384. If no 
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unless the precise portion of land which she is to have, is parties 
ularly specified as in dower, ^^ ad ostium ecclesicB,^^ and "«r 
assensu patris/^ she cannot enter until *her dower is as- •332 
signed to her. (m) (2) The widow, therefore, has no estate 
in the land until assignment, (n) for the law casts the freehold 
on the heir, immediately upon the death of the ancestor ; but 
she is allowed to remain in the mansion house of her husband 
for forty days after his death, and this called her quarantine. 

The heir, where there is no dispute, usually assigns the wid- 
ow's dower ; (3) but in case a disseisor, abator, or intruder assign, 
it is good, and cannot be avoided, unless they are in of such e&*« 
tates by fraud and covin of the widow. (0) 

Where the heir or other tenant of the land refuses to assiga 

(m) Lit 8. 43. 

(n) Gilb. Ten. 26. 

(0) Co. Lit. 35. a. 357, b. 



assignment is made before the widow's death, all right is gone, Rowe v* 
Johnson, 19 Maine, 146 ; Sandback v. Quigley, 8 Watts, 460; and her per-' 
sonal representatives have no remedy either for the mesne profits or for coets^ 
Johnson v. Thomas, 2 Paige, 377 ; and if she die after judgment, but before 
dower is set out, judgment for damages for the detention of dower can not be 
entered as of a former term, Atkins v. Yeomans, 6 Mete. 438. Rowe v^ 
Johnson, suj)ra. 

(2) Although she has had judgement for her dowpr, anie last note, and see 
Jackson v. O'Donaghy, 7 J. R. 247; Evans v. Webb, 1 Yeates, 425^ 426 S 
Williams v. Morgan, 1 Litt. (Ky.) 167. By statnte in many States, the 
widow, if in possession, can not be ousted, until her dower is assigned, and 
she is deemed a tenant in common with the heirs, to the extent of her rights, 

4 Kent's Com. 65 ; Den. v. Dod, 1 Halst. (N. J.) 867; Stedman v. Fortune, 

5 Conn. 462 ; Taylor v. McCrackin, 2 Blackf. 260 j Stokes v* McAllister, 2 
MisBO. R. 163 ; but this is not the law in New York, Yates t. Paddock, 10 
Wend. 52a 

(8) But the assignment might be made by any tenant of the freehold ; and 
this seems to be the universal rule, in the United States, 1 Hill, Real Prop. 
167 ; and at common law, it might be assigned without resort to any court 
Moore v. Waller, 2 Rand. (Virg.) 418 ; Robinson v. Miller, 1 B. Monroe! 
88 ; and generally a parol assignment is sufficient, Conant v. Little, 1 Pick 
189 -, Shattuck v. Gragg, 23 Id. 88 ; Johnson v. Morse, 2 N. H. R. 48 ; Pink-* 
ham V. Gear, 3 Id. 163 ; Rowe v. Palmer, 5 B. & P. 1 ; Baker v. Baker, 4 
Greenl. 67 ; Johnson v. Neil, 4 Ala. 166. In Ohio, it must by deed, Walk 
Intro. 326. 
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dower, and the widow is compelled to resort to the courts of law 

to obtain her dower, the assignment is made by the sheriflr.(pX4) 

Where the property is capable of being severed, dower must 

be assigned by metes and bounds ; and, where the assign- 

333* ment is *%y the sheriff, if he does not return seisin by metes 

and bounds, it is ill. (6) When no division can be made of 

an inheritance, the endowment must be made in a certain and 

special manner ; as of a mill, of which the endowment shall be 

of the third toll dish, or of the entire mill for. a certain time.(6) 

(p) Co Lit 34, b. 

(4) Dower is assigned in most sUtei according to statutoty provisions there- 
to proTided ; in some by the Coort of Probate ; in some by the Orphan's Court, 
and in some by Commissioners appointed by the County court ; but where 
dovBT is assignable by the Probate court, it has been held that the husband 
most'die seised, or atleast, the right must not be disputed by theheirs, Shea/e 
▼. O'Neil, 9 Mass. 9 ; R. S. e. 60, s. 3 ; French v. Crosby, 23 Maine, 276 ; 
HoUoman y. HoUoman, 5 Smede Sl Marsh. (Miss.) 559. But the right of ike 
heir to assign dower is not impaired by statutory provision, authorizing certain 
coarti to assign the same, Moore v. Waller, 2 Rand. (Virg.) 418. 

(5) See Whaler v. Story, 2 HUl, 543 ; Smith v. Smith, 5 Dana, (Ky.) 179 ; 
Leggett V. State, 4 Wash. C. C. R. 305 ; and an assignment of one entire 
tract, in lieu of one-third of each separate tract, may be set aside, Scott v. 
Scott, 1 Bay, (S. C.) 504 ; but see Jones v. Bremer, 1 Pick. 314 In North 
Carolina, it is provided by statute that the assignment need not embrace one- 
third of each tract, 1 N. C. R. S^ 614, and in New York, the assignment of 
particular rooms in a house, with the privilege of stairways and halls, is good, 
at least, against the Aetr, White t. Story, 2 Hill, 543. In Massachusetts, 
dower may be assigned in such parcels, as will most conveniently to all par* 
ties, yield the requisite income, Leonard v. Leonard, 4 Mass. 533. In gene* 
nd dower is to be assigned in the separate parcels of the husband's lands ; but 
in assignment against a devisee wholly in the tract devised, was sustained 
against a purchaser, with notice ; the devisee not objecting. Coulter v. Holl- 
and, 2 Harrington, (Del.) 330. The widow is not bound to claim or take 
dower entire out of the whole plantation in possession of the husband's heirs, 
but may recover it in parcels, of the several tenants in possession. Sip v. Lau- 
back, 2 Harrison, (N. J.) 442. 

(6) If a division is impracticable, dower may be assigned out of the rents 
and profits* or the parties may occupy the whole alternately, Chase's case, 1 
Bland, (N. J.) 206 ; Stevens v. Stevens, 3 Dana, 373; Cooper v. Whitney, 
3 Hill, 95 ; Hyier v. Staker, 3 B. Monroe, (Ky.) 117 ; in Vermont, Maine, 
New Hampshire, and Rhode Island, it is provided by statute, that the widow 
shall take one-third of the rents and profits, if no division is practicable, Vt R. 
St 290 ; Id. N. H. 329 ; 1 Hill. Real Prop. 178. In some states, if a division 
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The right to have an assignment by metes and bounds, may 
be waived by the widow, and in that case an assignment in com* 
mon, will be good* (g)(7) And where the husband was seised in 
common, his widow cannot be endowed by metes andbounds.(r) 

The assignment of dower must be of part of the land whereof 
the widow is dowable ; for an assignment of lands whereof she 
is not dowable, or of a rent issuing out of such lands, is no bar 
of dower at law ; (a) but a rent issuing out of the land 
whereof a woman *is dowable, may be assigned in lieu of *334 
dower ; (t) and if a tenant in tail assigns a rent out of the 
land entailed, to a woman entitled to dower out of such estate 
tail, not exceding the yearly value of her dower, it will bind the 
issue in tail, (u) 

The assignment of dower must be absolute, and not subject to 
be defeated by any condition, nor lessened by any exception or 
reservation ; {x) and where lands assigned to a widow for her 
dower are evicted, she shall be endowed of a third of the re- 
maining lands.(y)(8) 

By the asti gnment, the widow acquires an estate of freehold 
without livery of seisin; she is in of the estate of her hus« 
band, (9) and considered' as holding by an infeudation imme- 

(q) 9 Via. Abr. 256. Cootes v. Lambert* 

(r) Lit B. 44. Co. Lit 32, b. That the widow of a tenant in eommoa 
may be endowed, see 3 Lev. 84. Satton v. Rolfe. 
(s) 4 Rep. 1, b. (0 1 Roll. Abr. 683. 

(tt) And. 287. Briokley v. Brickley. 
(t) Co. Lit 34, b: Cro. Bliz. 450. 
(y) 4 Rep. 122, a. 

will be injurious, the commissionem may asseas a sum of money in lien of 
dower, Hayward v. Cnthbert, 8 Brevard, (S. C.) 482; III. Rev. L. 208; 
Miaao. St 281, and in Pemiaylvania, such aum ahall be charged upon the Umd 
aa a rent to be apportioned among the heira to whom it ia aaaigned, Feerd» 
Dig. 407. 

(7) And an aaaignment of an nndiWded third part, by agreement between 
tiie heir and the widow ia good* Rowe v. Power, 5 B. di; P. 1. In one caae 
in Maaaaohnaetta, dower was had in r^Hr ^ ^^ fi^eat aheep paatuie ia 
Nantucket, 4 Davia, Abr. 674. 

(8) Anie p. 228| note. HoUoman v.*HoUoman, 6 Smedea dL Maiah, (Miaa.) 
btfk 

(9) See Windham v« PorUand, 4 Maaa. 384 ; Sheafe v. O'Neil, 9 Id. 13; 
Jonea v. Brewer^ 1 PielL 314 ; Id. 189; Weaver v. Crenahaw, 6 Ala. 878. 
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diately firom his death, (z) and a warranty in law is included, 
that the tenant in dower being impleaded, shall vouch and re- 
cover m value a third of the two remaining parts whereof she 
is dowable.(a) 

8. * Where the wife is refused her dower by the heir or *33S 
terretenantyShe has for the recovery ofit, the writ ot^dauh 
er unde nihil habei^^ (1) which lies where no dower has been 

(z) Oilb. Uset, 356, 395. 
(a) Co. Lit 38, b. 

(1) The writ unde nihil habett it the only one provided in Manachoaetts, 
Bfaine, Viiinnia, (it seems,) and Kentucky. It lies also, in Ohio, McArthor 
y. Porter, 1 Ohio, 09 ; but in all cases only against the tenant of the free* 
hold, when the action is brought. Miller v. Beverly, 1 Hen. & Mant (Viig.) 
308 ; Hard ▼• Grant, 8 Wend. 340 ; Parker v. Murphy, 12 Mass. 485 ; Merris 
▼. Russell, 1 Id. 469 ; and it lies against him only, notwithstanding others have 
dormant claims paramount to his, he not claiming under them, Otis ▼. Warfen, 
16 Mass. 63 ; it is not necessary he should be tenant of the fee, but only of 
the freehold, Beaton v. Jamison, 7 Watts, 583 ; and if he is tenant for years 
only the writ will not lie against him. Miller ▼. Beverly, ncpra; but in New 
Hampshire, the action of dower lies against the tenant in possctctoii, if the 
persotf seised of the freehold is out of the State, N. H. R. S. 412. 

In New York no demand is necessary to warrant an action for dower, 
Jaekaon ▼. Churchill, 7 Cowen, 287 ; but generally in the United States and 
in England, dower can not be recovered, without a previous demand* 1 Hill» 
Beal Prop. 169 ; N. H. R. S. 412; 12 Mass. 48& 

The writ for dower need not describe the lands by metes and bounds, Ayer 
▼. Spring, 10 Mass. 80 ; Bear v. Snyder, 11 Wend. 502 ; Baker^ v. Baker, 4 
OreenL 67; but the description must be so definite, thai seisin may be deliv« 
erod by the sheriff without any other guide, Atwood v. Atwood» 22 Pick. 
d88» The writ can not be brought jointly, against tenants in severalty of 
distinct parcels, Fosdick v. Gooding, 1 QreenL 30. In New York and Illi- 
noie the action of dower is abolished, and ejectment is the remedy before as- 
sigmnent, 2 N. Y. R. S. 303, 343 ; 111. St 1838, 227. In Ohio, probably, no 
oefton for dower will lie, the only modes of obtaining it, being either by 
voluntary assignment, or by petition. Walk. Inter. 326. In Pennsylvania, it 
seems, the writ of dower, will still lie, see Brown v. Adams, 2 Wharton, 188 ; 
Brattoo v. Mitchell, 7 Watts, 113 ; Rittenhouse v. Levering^ 6 Watts Ac 
Berg. 190 ; and the remark made in Lates v. Paddock, 10 Wend« 528 ; Scott 
V. Scott, 1 Bay. 507, that the statutory regulations are made, not to vary the 
right of dower, but to institute a roore^asy and certain mode of obtaining it, 
IS no doubt, equally applicable to most of the States, but as a matter of prae^ 
tioe, suits for dower, both at law and in Chancery are of rare occurrenccr the 
statute law providing a more snoMnary mode, 1 Hill, Real Prop. 17:^—3. 



) 
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•assigned ; (6) but if any part of the dower has been assigned she 
must have recourse to the writ of right of dower ; (c) (2) a more 
general remedy, extending either to a part, or the whole, and of 
the same nature and efficacy with respect to a claim of dower, 
as a writ of right respecting a claim to an estate in fee simple ; 
and in actions of this kind the parol does not demur on account 
of the infancy of the heir ; (d) nor can the judgment in these ac» 
tions be set aside on such account (e) 

Where the sheriff makes an improper or •malicious as- •SM 
signment of dower, it will be set aside and the sheriff pun- 
ished ; as where the sheriff in assigning dower of a house chalk- 
ed out a third part of each chamber, (/) instead of assigning 
certain chambers therein. In another case the sheriff was com- 
mitted for refusing to make an equal allottment of dower, and 
for taking sixty pounds to execute his writ of execution, and an 
information ordered against him. (g) And where only a third 
part of the lands was assigned, without taking notice of a coal 
work which was on the estate, the court ordered that the dower* 
ess should, if she pleased, have a new assignment. (A) 

Where the heir within age, or his guardian, endow the widow 
of more than she is entitled to, the heir when of full age, may 
have a writ of admesisurement of dower against the wid- 
ow. (t)(3) •This writ is visconiielj returnable before the •337 

(6) Gilb. Uses, 374. (c) Id. 367. 

id) 1 Roll. Abr. 137. (c) Cro. Eliz. 8Q9. 

(/) Palm. 264, 5. (g) 1 Keb, 743. Longvill's ease. 

(A) 1 Vera. 218. Hoby v. Hobj- 

(t) Gilb. Uses, 879, 381. 

(2) This writ also lies, in the foraier case, but it is of rare occurrence, if 
not entirely unknown in this country, 4 Kent's Com. 63 ; ante last note ; and 
in England, alsot has almost ^one out of practice, Goodenough v. Goodenough* 
Dickens R. 795. Dower may also be recovered by a bill in equity, and al- 
though full power of reltef was formerly doubted, the equity jurisdiction is 
DOW completely and fully established, even to settle a disputed legal title* 
but when the husband's seisin is disputed, it is usual to send the case to an 
issue at law, Sellman v. Bowen, 8 Gill & John, (Md.) 50. Bee further, 1 
Hill, Real Prop. Prop. 171, and cases cited ; 4 Kent's Com. 72 ; 1 Story, Eg. 
Jar. Ch. 12. Dower. 

(8) See Eagles v. Eagles, 2 Hayw. (N. C.) 181. If the commissioner 
assign too much dower their proceedings will be set aside, Hawkins v. Hail, 
aBay.(S.C.)449. 
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sherifi; and therefore the parties may plead before him if. 
they think proper; but the plaintiff may without shewing any 
causoi remoFe the writ into the common pleas, and thereiqioa 
process goes out The sheriff cannot, howoTOr, make admesa- 
urement, but must extend all the lands, and return them to the 
court of Common Pleas, and upon that return admeasurement 
will be made, (k) But no writ of admeasurement lies^ because 
the widovL after assignment improves the land, so as to make 
them of greater value than the other two parts; and it is the 
same, if improvement arises £rom the working of mines^ which 
were open at the time of the assignment (1) 

It was provided by the statute of Merton, 20 Hen, 3. c. 1, that 
the widow should recover damages from the death of her hus- 
band, provided he die seised ; (4) but this is only in writs of dow- 
er unde nihil habet^ and does not extend to the writ of right 
338* 'of dower, because ^damages can only be given for the de- 
tention of the possession ; and in writs of right, where the 
right itself is disputed, no damages are given, because no wrong 
is done till the right is determined. Damages are only due from 
the time when the claim of dower has been made, (6) for the 

(lb) Ibid. it) Id. 990. 

(4) The provision of this statute have been expressly or impliedly adopted 
in most of the United Sutes, 4 Kent's Com. 06 ; 1 Hill» Real Ph>p. 100 ; but 
not it seems in Ohiop or South Carolina ; but in the latter State iniere$U or 
rents and profits, are allowed, where the husband died not seised, Bank ▼. 
Dunseth, 10 Ohio, 18; Heyward ▼. Cuthbert, 1 McCk»d, 880; Wright v. 
Jennings, 1 Bailey, 277 ; Creaiy v. Cloud, 2 Id. 848 ; Rickaitl v. Talbiid, 1 
Rice, £q. R. 158. 

(5) This is expressly provided in Maine, New Hampehire, and Rhode 
IsiaiMl, 1 Hill, Real Prop. 170 ; and see Leavitt y. Lamprey, 13 Pick. 382 ; 
Winder v. Little, 1 Ycates, 162 ; Spencer v. Weston, 1 Dev. 4b Batt 213 ; 
Steiger ▼. Hiller, Gill 4b John. 121. In New York, and New Jeraey, 
damages against the heir are estimated from the husband^e deaths 4 Kent's 
Com. 04; 1 N. Y. R. S. 742] 1 N. J. R. C. 397; and see Hitchcock ▼. 
Harrington, J. R. 290. 

In Indiana, and Illinois, no demand is necessary, if the fieirs live out of 
the county where the greater part of the land lies, or if any of the hein 
are minors without a guardian, Ind. R. S. 209; UL R. L. 238. It is neces- 
sary that the husband die seised, in order to give any damages^ and in 
New York, he has been held to die seised, although he mortgi^ed the 
land, and the debt had become due, if no entiy or forecloso^ had taken 
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heir on whom the law casts the freehold is not bound to assign 
dower until it is demanded. But a demand in paisj before good 
evidence, is sufficient, (m) And it has been held, (n) that dower 
is demandable of the heir though he is under age, and not of 
the guardian ; (6) that the heir, if he entered on the land to as- 
sign dower, would not be a trespasser mi the guardian, and that 
4he neglect of the heir in not assigning dower upon d»nand,thoii^ 
he did not actually refuse it, was such a refusal in law as to enti- 
tle the widow to damages. In several cases, damages have 
*been given fiom the death of the husband, (o) And they *3S9 
ase allowed in writs of error brought on a judpneut in dow- 
er by 16 and 17 Car. 2, c. 8, s. 3, under which the plaintiff in 
error becomes bound to pay such costs and damages as shall be 
awarded. But if the heir or terretenant assigns dower, and the 
widow accepts thereof^ she cannot afterwards claim damages ;(p) 
and damages of this kind are not considered as debt, until ttiey 
are ascertained ; so that the widow die before the damages are 
ascertained, her representatives will not be entitled to them. 

It is now settled, that widows, labouring under so many disad- 
vantages at law from the embarrassments of trust terms, &c. are 
entitled to every assistance whidi a court of equity can give them, 
not only in paving the way for them to establish their right at 
law, but also in giving them complete relief, when the right is 
ascertained ; {q) and in the exercise of this jurisdiction, courts of 

(m) CaLit.82,b. 

(fi) BM. N. P. 117. CotmUm ▼. CoraeUis. 

(o) Co. Lit. 33, a. Belfield t. Rowie, Gas. Temp. Hard. 19. Dobsoa y. 
DcAwon. 

' {p) Co. Lit 38, a. 
(q) 2 Ves. jQO. 122. Mnndy v. Handy. 

plaee under the mortgage, Hitchcock v. Harringtofa, 6 J. R. 290. The 
damages, when recoverable, are measured by the ananal ralae of the 
land, and may with the demandant's aasent, be astesaed by the Coar^ 
Perry v. Goodwin, 6 Mass. 496. If the demandant does not recover dama- 
ges, she is not entitled to eosU of suit, Waters v. Gooch, 6 J. J. Manh| 
(Ky.) 590; Hillyer ▼. Laxzeiere, 10 J. R. 216 ; and in New Yorlr, if the 
tenant of the freehold assign dnrmg quarantinef no costs shall be recover- 
ed in an ejectment for dower. But if after qiiara$Uine, he ofler to aadgn 
thongfa befere salt bionght, costs are allowed, Lates v. Paddock, 10 Wend! 
028. 
(6) Bee Jones v. Brewer, 1 Pick. 314 If iht tenant, against whom a 
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equity will enforce discovery against a purchaser for even valua- 
ble consideration, without notice, (r) And though the widow 
should die before she had established her right, equity will, in 
favour of her personal representatives, decree an account of 
340* the rents and profits of the land of *which she afterwards 
appeared dowable ; but will not allow interest (s) 

Where a mother was guardian of her infant child and receive 
ed the rents and profits of the estate of which she was dowable, 
but dower was never assigned, the Lord Chancellor held that the 
want of a formal assignment of dower was nothing in equity ;(7) 
and if the heir brought a bill against the mother for an account 
of profits, a court of equity would allow a third of the profits for 
the right of dower, {i) 

9. There are some advantages attending tenants in dower, (8) 
which do not extend to jointresses. Tenant in dower, by the old 
common law, is subject to no tolls or taxes ; and her's is almost 

(r) Dick. 795. Wild ▼. Wells. 

(s) 1 Cruise, 171. 

(0^1 P. Wme. 118. Duke of Hamilton t. Mohun. 

writ of dower is brought, it an infant, he must appear and defend by 
guardian, Hiilfer v. Larzelere, 9 J. R. IGO. 

(7) An informal assignment acquiesced in for twenty years, and recog- 
nized by the heir when of full age, will be upheld, Robinson v. MiUer, 2 
B. Monroe, (Ky.) 290, and see 1 Id. 88 ; Johnson t. Neil, 4 Ala. 166. 

(8) The statutes of limitation, in their ordinary form, have been held 
inapplicable to tenants in dower, 1 HilL Real Prop. 176 ; Spencer v. Wes- 
ton, 1 Dev. db Batt 213; but by a late English statute, (3 & 4 Wm. IV.) 
the time is limited to twenty years from the husband's death. The same 
is the period in New York, Kentucky, South Carolina, and New Jersey, I 
N. T. R. S. 742; Ralls y. Hughes, 1 Dana, 407; Wilson v. McLenaghan, 
1 McMullan Eq. R. 35 ; Berrien v. Conover, 1 Aarrison, (N. J.) 107. In 
Ohio, twenty-one years, Tuttle V. Wilson, 10 Ohio, 24 ; in Vermont, fifteen, 
Vt R. S. 305. In Massachusetts, one year ctfter demand, but the demand 
may be repeated, Mass. R. S. 616. 

While the statute of limitation does not operate against the claim of a 
widow, neither will it operate in her favor, against the heirs-, as, where the 
widow continued in possession, married anew, and with her second husband 
occupied over twenty years; the heirs of the first husband were not there- 
by barred, Cook v. Nicholas, 2 Watts db Serg. 27; But a purchaser from 
the husband, recovering rents afler his death, is a trustee for the widow, 
and can not avail himself of the statute of limitation, Sellman v. Bowen, 8 
Gill dt John. (Md.) 50. A statute of limitation in regard to dower is of 
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the only estate on which, when derived from the king's debtor, 
the king cannot distrain for his debt if contracted durmg the cov- 
erture. On the other hand a widow may enter at once on her 
jointure land, as she might have done on dower ^^ad ostium ec- 
clesi€B" where a very tedious proceeding is necessary to compel 
a legal assignment of dower ; and though dower be forfeited by 
the treason of the husband, or the elopement and adultery of 
the wife, yet lands settled in jointure remain unimpeoched to the 
widow in those cases. 

After waste committed by her, an action lies at common 
against tenant in dower. And *by stat. 11 Hen. 7, c. 20, *341 
<^if any woman having an estate in dower, or for life, or in 
tail, jointly with her husband or to herself only, or to her use, in 
any manors, lands, tenements, or other hereditaments, of the in- 
heritance or purchase of her husband, or given to the husband 
and wife in tail, or for life, by any of the ancestors of the hus- 
band, or by any other person seised to the use of the husband ot 
of his ancestors, and being sole, or with any aftertaken husband, 
discontinue, alien, release, or confirm with warranty, or by covin 
suffer any recovery against them,*' all such acts shall be void, 
and the remainderman is entitled to enter on" the death of the 
party, or the commissioner of the act. It is decided in the case 
of Kirkman against Thomson (Cro. Jac. 474)(tt)that this act ex- 
tends only to discontinuances by widows (or by them and their 
aftertaken husbands) of the lands of their husbands, to the prej- 
udice of the heirs of such husband, to whom the same were 
limited. 

The statute extends to trusts, {x) and also to equities of re- 

(ti) Over-niling the case in Co. Lit. 965, b. 
(a?) 2 Vem. 489. 1 Eq. Ca. Abr. 220. 

courae not applicable to a case, where the husband died before ihe statute 
went Into operation, Sayre v. Wisner, 8 Wend. 661. 

In Tennessee, the right of dower is paramount to the rights of creditors 
claiming af\er the husbands death, Combs ▼. Young, 4 Yerg. 218 ; see 
Sisk V. Smith, 1 Giknan, (111.) 503 ; Paul y. Ward, 4 Dev. (N. C.) 247; 2 
Id. 2. In Pennsylvania, where the husband being insoUent, couTeys to 
trustees for payment of debts, his widow shall have dower, and also one* 
third of the rents and profits, till creditors compel a sale of the land, Keller 
V. Michael, 2 Yeates, 800 ; Kreider v. Kreider, 1 Miles, 22a In Delaware 
also, by statutory provision title to dower, is made paramount to the rights 
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demption. This subjecl will be oonsideied more at length ia 
Chq4erTII. 



342* •CHAPTER YII. 

1. Of Jointure; and in what Manner it is a Bar qf Dower. 
S. By what Act the Wife may drfeai such Provision; and 
of the Lwumbrances to which it is subfect. 3. jTle Counte- 
nance i^orded it in Equity. 

1. A JoiNTVBB is a competent livelihood of freehold for the 
wife, of lands, &c. to take effect presently in possession or profit 
after the death of the husband, for the life of the wife at least ; 
if she herself be not the cause of the determination or forfeiture 
thereo£ (a) 

Before the 27th H. 8, a woman could not be barred of her dow* 
er, by any assignment or assurance to her of other lands where- 
of she was not dowable ; (except in the case of dower ^^ados^ 
tium eodesus/' or '^ex assensu patris;^) whether such assign- 
ment, or assurance were made by the husband before or after 
marriage, or by the heir after the husband's death, or however 
expressly they were stated to be in bar of dower : 

But by the stat 27 H. 8, c. 10, jointure, if the five following 
requisites be duly observed, is made a bar of dowen (6) 
343* 1. That it be made*before coverture. 2. That it be made 
to the woman herself, and not to others in trust for her. 
3. That it be in satisfaction of her whole dower. 4. That the 
estate take effect immediately from the death 6f the husband- 
5. That it be for term of the wife's life, or greater estate.(l) 

(a) Co. Lit 96, b. 

(6) Wheie A. agreed by. msniage artielei to pay faieinfeaf ihe«xrnv. 
ed, £1500 in fail of dowtr, thirds, euaton of London, or o4harw»a$ thia 
bara tba wife of harshare by the alatate of djatribntiona. 

ofcreditofa, Del. St. 1889, p; 167; aee iurther »a ta tfaa priTiiegea^ and 
diaadvantagea of tananta in dower, Bac Abr. Dower; Park on Dower. 

(1) A jointure poaiaaainsr all these reqnisitea, will alao be a bar of dow^ 
er, nlthoQ^ the wife waa an infant at the time ofthe sattfement^ Drary v. 
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First, then, if a jointure be made to a woman during cover- 
ture in satisfaction of dower, she may waive it after her husband's 
death, but if she enter and agree thereto, she is concluded (c) (3) 
for though a woman is not bound by any act when she is not at 
her own disposal, yet if she agree after she is at liberty, it is her 
own act, and she cannot avoid it. 

And if she agree, the settlement will be maintained to its fiiU 
extent ; — as where the husband after marriage settled lands to 
the use ci himself and wife, in tail, for her jointure, and during 
the coverture part of the lands were evicted, — the husband died, 
and the wife entered into the residue, — ^upon a reference out of 
the court of wards to the two chief justices, it was resolved that 
she should have a recompence for the part evicted, (d) 
*If the wife have an old right before the coverture, and *8i4 
afterwaids takes a jointure of the same lands, she shall be 
remitted, (e) 

2. It is so necessary, says Lord Coke, that a jointure should 
be made to a woman herself, and not to others in trust for har^ 
that though the wife should assent to a jointure made in trust 
for her, yet it would not be good : (f) for the statute only bars 
dower when the possession is executed in the woman* 

(c) Co. Lit. 86. 4 Rep. 3. What shall constitute an agreement, see 3 
Rep. 26. a. 3 Leon. 272. And. 352. The accepting of an pmnulty for 
three years, under a will, the widow claiming during that time both the 
legacy and dower, is not conclusive Upon her. 3 Ch. Rep. 255. Wake v. 
Wake. 

(d) Moor, 717. pL 1002. 

(e) Cro. Jt. 490. (/) Co. Lit 36. b. 

Drory, 5 Bro. P. C. 370; 2 Eden, 66; McCarter v. Teller, 2 Paige, 511 ; 
8 Wend. S. C. ; Shaw v. Boyd, 5 Serg. 4 Rawle, 311. By the statute of 
Ohio, of 1824, the more equitable rule is adopted ofallowiag^ the iafimt ia 
oQoh eases, sa electien between the jointure aad her legal dower. A grant 
of a rent charge, out of particular lands, to an infant for her jointure ia 
coDwderation of marriage, although the grantor be afterwards evicted, yet 
Aa eontraot being in equity a general agreement to grant a rent charge, 
Id that amouat, eat of some lands, will bind the infant, if her parent or guar- 
dian assent to it, Corbet ▼. Corbet, 1 Sim. 4b Stu. 612 ; 5 Russ. 2^, S. O. 
(2) In New York, s«ch settlement is binding on the wife, unless she 
dissentfl) and anten or sues (or dower in one year froijn the husband's dealfa; 
1 N. Y. R. 8. 741, see Walk. Intn. 325 ; Frank ▼. Frank* 3 My. & Cr. )71 i 
VaflQ0 v. Vance, 81 Maine, 364* 
38 
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• But as the intention of the statute was to secure the woman 
a competent provision^ and also to exclude her from claiming 
dower and settlement both, it seems that a provision or settle- 
ment on the wife, though by way of trust, if in other respects it 
answers the intention of the statute, will be enforced in a court 
of equity. (5^) (3) 

8. The jointure must be in satisfEu^tion of her whole dower : 
for if it be in satisfSeiction of part only, it is uncertain for what 
part of the dower it is to be in satisfaction, and therefore Void in 
the whole. (A) Therefore if an estate be made to the wife in sa- 
tisfaction of part of her dower, before marriage, and after 
846* marriage other lands are conveyed, and said to be *in full 
satisfaction of dower, if the wife waives the lands convey- 
ed to her after marriage, she shall have dower of all the lands 
of her husband, notwithstanding the settlement in satisfaction of 
of part, (s) 

Lord Coke says, that the jointure must be expressed to be in 
satisfaction of dower, but this does not seem to be within the 
words or intention of the statute ; (4) and in a case where it was 
not so expressed in the deed, the opinion of the court was that 
it might be averred, and that such averment was not travers* 
able. (A:) 

(g) 1 Atk. 562. Jordan v. Savage, Bac« Abr. Joinlare, B. 5w 
(A) Co. Lit 86. b. 
(t*) 4 Rep. 5. 
(k) Owen, 33. 

(3) In equity any provision however precarious, and whether aecnred 
oat of personal or real property, if accepted by an aduU female, previous 
to marriage, and in lieu of dower, will be a good jointure, Charles v. An* 
drews, 9 Mod. 152 ; Williams v. Chitty, 3 Vesey, 545 ; but if the female is 
an iftfant, the jointure must not be precarious, but should be as certain a 
provision, as is requisite to make a good bar at law, Caruthers v. Caralb* 
w, 4 Bro. Ch. R. 500 ; Smith v. Smith, 5 Vesey, Jr., 189 ; and see Simp- 
son V. Gutteridge^ 1 Madd. 009; Corbet y. Corbet, 1 Sim. dt Stu.612; 
lor to niikke the jointure absolute^ binding in the first instance, it should 
Be at least, a fair equivalent to the dower estate, McCartee v. Teller, 2 
Paige, 511, and see Porwer v. Sfadel, 1 MoJloy, 296. 

(4) It is sofiicienf, if the deed show by strong implication, that the pro- 
vision was intended as a bar of dower. But equity requires a very distinct 
manifestation of such intent, Ambler v. Norton. 4 Hen. & Mun£ (Virg.) 
88; TilineyVtTinney, 3 Alk.8; Dorchester v. Effik^gbam^ Coop. 383t 
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But a devise of an estate to a wife cannot be averred to be in 
satisfaction of dower or jointure, unless it be so expressed in the 
will ; (Q for there can be no averment contrary to the considera^ 
tion implied in every devise, which is the kindness of the testa- 
tor. Even where such intention is expressed, the wife^ aa we 
have seen, may waive the devise or legacy, and insist on her 
dower. But she has only an election, and if she claim dow«r, 
is estopped to ask for the devise or legacy ; if she accepts the 
provision in the will, she takes it with the condition ex- 
pressly annexed, and *is barred for ever of her dower, (m) *346 ' 
unless evicted from the estate devised {n) in lieu of it 

4. The estate limited in jointure, must by the first limitation 
take effect in possession immediately from the death of the 
husband : therefore if an estate be made to A., for life or yearSi 
remainder to the wife for life, this is not good, though A. dies, 
or the years are expired in the lifetime of the husband, (o) 

A feoffment in fee to the use of feoffee for life, remainder to 
the use of his second son for life, remainder to the use of such 
wife as the son shall take, remainder to the heirs of the son. 
The father dies ; the son marries and dies : the wife is not by this 
settlement barred of her dower ; for this at the time of the crear 
tion was no certain provision for the wife^s life, for the son might 
have married and died in the lifetime of the father, (p) 

*And if a man makes a feoffment to the use of himself *847 
for life, remainder to his son and his wife, and the heirs 
of the body of the son, this is no good jointure, though the wife 

(/) But this expression will be impUed, and the widow put to her eiee- 
tion, where it is utterly inconsistent with the other dispositions of the will, 
that the wife should have both devise and dower. See preceding chap, 
ter, sea. 6. 

(m) Dy, 220. 4 Rep. 4. 

(ft) AntCj chap. 6. sec. 6. 

(o) 4 Rep. 2. Hut. 51. Hob. 151. QmBre, Whether equity will not 
in such case confine the wife to her election. Bac. Abr. Jointure, B G. 

The widow may enter on her jointure lands without process, imme- 
diately on the death of her husband : which she cannot do on dower, ex- 
cept dower, ^* ad ostium ecclesue,^* or ** ex assensu patris.*^ And lands 
settled in jointure are not forfeited by the treason of the husband. But a 
jointress shall not have emblements, which a dowress has, because dower 
is a continuance of the husband's estate. 9 Vin. 373. pi. 82. Fisher ▼• 
Forbes. 

{p) 1 Sjd. 9, 4. per Bridgmaa. 
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luith an immediate freehold : for to be widiin the caaes of ttie 
ftatute, whereby dower is barred, the wife must have a sole 
property after the death of her husband, (q) 

But if an estate be made to the husband for life, remainder to 
J. B. for the life of the husband, to support contingent remain- 
ders, remainder to the wife for life ; this is a good jointure though 
not within the express words of the statute, for it is within the 
equity and design of it. (r) 

A jointure limited to take effect immediately on the death of 
the husband, shall take effect as well on a civil as a natural 
death ; therefore if the husband enter into religion, is banished, 
or alijures the realm, the wife shall have her jointure, {s) 

6. The estate limited in jointure must be for term of the wife's 
life, or greater estate. Therefore if an estate be made to the 
wife, for the life or lives of many others, this is no good joint* 
ture ; for if she survive such lives, (as she may, then it would 
be no competent provision during her life.) (/) So, if a 
848* term *for 100 years be limited to the wife, if she so long 
live, or absolutely, this is no good jointure to bar dower : (u) 
for an estate for years, of whatever duration, is less than a free- 
hold. 

But if a su£5cient estate be limited to the wife upon condition, 
her acceptance of such conditional jointure, makes it good ; for 
this estate supports the wife well enough, and it is in her power 
to continue it during her life ; therefore an estate limited to the 

(q) Winch 33. (r) 4 Rep, 3. 

(f) Co. Lit. 133. Moor, 851. 3Bulstr. 188. 1 Roll. Rep. 400. 2Vern. 
104, 

{t) Co. Lit 36. b. Copyhold landB are no good jointure within the 
statute. Gilb. Ten. 182. 

(tt) Ibid. Though a collateral satlafaction is not pleadable at law in 
bar of dower, yet acceptance by an adult of a term of years, or copyhold, 
or of a Bum of money, or of any other kind of collateral satisfaction in 
Heu of dower, is a good bar in equity. Hargr. Co. Lit 36. b. note (1) 
224. 8 Vern. 365. Lawrance v. Lawrance. And though at law, if the 
jointure be not conformable to statute, the widow may claim both the pro- 
perty intended as jointure, and dower also, yet equity obliges her to elect 
between them. Infants will not be bound by a precarious provision : and 
as to them, an equitable provision, to be effectual, should be as certain aa 
is required to operate as a legal ban 4 Br. C. C. 500. Caruthera y. 
Caruthers, 
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wife ^^ ikiranterviduitate/* is a good jointure ; for it cannot de* 
termine but by her act. (a?) (6) 

If the wife be evicted of her jointure, it is no bar of dower (6) 
which in such case she may claim even of lands purchased 
by the husband during coverture, and aliened again before 
his death, (y) The limitation of jointure will *remit the *349 
wife to a former right in the same lands, (z) But in cases 
ixHIiere the widow's election to be remitted would not prejudice 
another person, she will not be remitted against her inclination, (a) 

2. A woman may defeat her own jointure, whether made be- 
fore or after marriage, by joining her husband in a fine (b) or 
recovery ; (c) (7) and she is so far bound thereby, that if the 

(a?) 4 Rep. 3. 

(f/) Harg. Co. Lit 33. a. note (8) MaanBfield's case. 28 Eliz. The 
alienees of such lands will therefore do well to require a fine of them from 
husband and wife, or to ascertain tiiat the title to the jointure ia eound. 

(x) Cro.Jac.49a Co. Lit. 348. a. 2 Roll. Abr. 422. (m) i^. I. 

(a) Co. Lit 357. Dy. 35L b. (b) Co. Lit 36. Dy. 35a 

(c) 10 Rep. 43. 2 Roii. Abr. 395. Because the '^ prtBcipe?^ in the re* 
covery answers the writ of covenant in the fine to bring her into court, 
where the examination of the judge destroys the presumption that she 
aots by coercion of heriiusband ; and therefore she cannot defeat her join- 
ture by a bargain and sale^ or any conveyance in pais. Jointure m not 
forfeited by elopement and adultery^ as dower is. 2 Bl. Comm. 12 Ed. 
139. note 15. 

Nor by the treason or felony of her husband. Co. Lit. 37. a. And the 
court of Chancery will decree against the husband a perfonaance of mar- 
riage articles, though he alleges and proves that his wife lives separate in 
adultery. 3 Cox's P. W. 277. 2 Bl. Comm. 139. 

(5) In New Y<vk, it has been decided that a jointure Airing l^ or 
wdowkood, is bad unless accepted, McCartee ▼. Teller, 2 Paige, 511; ani 
as an infant is not competent to consent, it would be necessarily thereiere 
ao bar of dower, when settled on such infant, Id. 

(6) And her right to dower is restored, either entirely or in proportion, 
to the value of the lands evicted, see Gervoy*s case, F. Moore, R. 717; 
Hastings v. Dickinson, 7 Mass. 153 ; Ambler v. Weston, 4 Hen. db Munfl 
(Virg.) 23; and on the same principle, if the jointure is expressed to be of 
certain annual value, and proves to be of inferior value, equity will make 
up the deficiency from his estate, Glegg v. Glegg, 2 Eq. Ca. Ab. 27; 
Probert v. Morgan, 1 Alk. 440. 

(7) And by a joint deed of husband and wife, 1 Cruise, 16D. In Eng^ 
'and, jointure is not barred by elopement and adultery, Blount r. Winter, 
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jointure were made before marriage, she is also barred to claim 
dower, in any other lands of the husband's (8) but if the join- 
ture was made during coverture, she may claim dower in the 

other lands. (9) 
360* •So, if a femme covert joins her hxisband in levying a 

fine to raise a sum of money by way of mortgage, this 
shall bind her ; (d) yet in this case she does not absolutely de» 
part with her estate for life, but there results a trust to her to 
redeem, and to reinstate herself in her jointure, and the money 
shall be paid out of the personal estate of the husband, (e) Thus 
too, if a jointure be made. out of lands which are in mortgage, 
the wife may redeem, and her executor shall hold over till re* 
paid with interest. (/) 
The jointress takes her estate subject to prior incumbrances, (g-) 

{d) 2 Chan. Ca. 162. 

(e) 1 Vera. 41. 213. 2 Vera. 436. But if at the time when such mort- 
age or security is meule, (whether before or after marriage) a settlement 
is also made, the husband is not considered as answerable to the wilb's 
estate for money borrowed. Per Lord Hardw. in Lewis y. Nangle. Ambl. 
150. 

(/) 1 Chan. Ca. 271. 2 Vent. 343. 

{g) And where provision is made for a wife in lieu of her jointure, by 
articles during coverture ; if the wife after the husband's death enter but 

3 Pr. Wms. 277 note ; Buchanan v. Buchanan, 1 Ball 6t Beat. 206 ; but in 
New York, Missouri* New Jersey, Delaware, and Arkansas, it is thus 
barred, 1 Hill, Real Prop. 192. 

(8) In Connecticut, where the rules of the English law relating to joint- 
ures have t>een very much relaxed, any provision made before marriage, 
although of personal estate, in lieu of dower, and so expressed, will be a 
good equitable jointure ; and where it was agreed between husband and 
wife, that his executors should pay her 9100 in lieu of dower from his 
estate which was worth #6000, it was held in Chancery that her receipt 
acknowledging satisfaction, given after his death, was a good bar to any 
claim for dower, Selleck v. Sdleck, 8 Conn. 85 n., and see Andrews v. 
Andrews, Id. 79. 

(9) In Maine and Massachusetts, where a jointure is settled during 
coverture, with the wife's assent, or before, without it she has six months, 
after notice of her husband's death, to elect between the jointure and the 
dower, Mass. Rev. St 410 ; Me. Id. 392. In Virginia nine months ; in 
Vermont sixty days ; in New York, Arkansas, and Michigan, one year. 
The same principle of election exists also in Missouri and South Carolina, 
1 HUl, Real Prop. 190. 
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as if tenant in tail of a trust makes a mortgage, or acknowledges 
a judgement or statute, and then levies a fine, and settles a joint- 
ure, the jointress shall hold it subject to the mortgage or judg« 
ment, in the same manner as if the mortgager or tmiusor 
*had been tenant in tail of the legal estate, and after the *361 
mortgage or judgment, had levied a fine and made a joinU 
ure ; because the subsequent declaration of the use of the fine is 
merely th^ act of the tenant in tail, and he cannot by any act 
of his own make a subsequent conveyance take place of a pre* 
cedent : besides the femme claims under that fee which the 
tenant in tail gained by the fine, and that fee was subject to all 
the charges (A) he had laid upon it. {%) 

And where the issue and jointress claim by the same settle- 
ment, if there be a prior incumbrance, the jointress shall contri* 
bute, and not lay the whole burthen on the heir, {k) But if by 
accident, after the execution of a power, there is an excess in 
the lands settled on the jointress, she shall have the benefit; 
and by a parity of reasoning, if there be a deficiency by casual* 
ty, she must acquiesce under it. (I) 

3. *If a man articles before marriage {m) to settle a joint- *352 
ure on his intended wife, after the marriage is consumma- 
ted the husband dies before any settlement is made, an execu- 

upon part of the lands, she shall perform the whole articles. 2 Vera. 224< 
If a reDt charge is settled on her, and part of the land charged afterwards 
devised, the rent charge shall not be apportioned. 1 Vern. 347. Knight 
V. Calthorpe. 

(h) That Is, actual, bnt not merely possible charges : as where A. bein^ 
indebted 7002. made a settlement of 1002. per ann. on himself for life ; to his 
wife for her jointure ; remainder to their issue in tail. A decree that the lands 
should be sold for the payment of the 7002. and the surplus settled on the 
wife or issue, was reversed. 1 Vern. 203. Carpenter v. Bennet. 

(t) 1 Chan. Ca. 119, 120. 

(k) I Vern. 440. Carpenter v. Carpenter. 

(2) 2 Atk. 544. Marchioness of Blandford v. Duchess of Marlborough^ 
A. settled an equity of redemption, and came bankrupt ; the wife is bound by 
the account settled by the assignees with the mortgagee, unless she can 
shew particular errors. 1 Vem« 179. Knight v. Bampfield. 

(m) But where tenant in Uii with power to make a jointure, articled to 
one* and died without doing it, the widow's bill for a settlement was 
, the power lemaiiiiBg unexeciited. 1 Vein. 406. Elliott t» Hale. 
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tion of the articles will be decreed in equity : (n) and a jointress 
in equity is considered a purchaser for valuable c<N)sideration) 
who may set aside a prior voluntary conveyance as fraudulent 
against her. (o) (1) Bat where by a marriage agreement, the 
son's intended wife was to have more than would have been 

left to the father, (though the son was indebted to him) 
dS3* his wife and two daughters being *left unpreferred, the 

court of <!hancery would not decree, but left the party to 
her remedy by law. (p) 

(n) 2 Vent. 348. If a maa covenants to settle lands of such value, as a 
jointure, and the covenant is omitted in the settlement, yet it subsists in 
equity : the value of the lands to be estimated, as at the time of Uie covenan* 
ant 1 Vera. 217. 

(0) 1 Cb. G«8k 100. So the concurrence of the wife in destroyini^ aa 
existing settlement on her, for the benefit of the husband, is a sufficient con- 
sideration for a new settlement, even more valuable than the former. (2 
Lev. 70. Scott V. Bell, 148. 1 Eq. Ca. Abr. 854.) So, her concurrence in 
destroying dowen (2 Lev. 146. Lavender v. Blackstone.) Bat if an nn« 
reasonable settlement be ^made in consideration of her releasing dower, it 
seems that in favour of subsequent purchasers, equity wiU restrain her to 
flower* 1 Vera. 294. Dobin v. Coltman. 

(p) 2 Ck. Cas. 17. 1 Gha. Ca. 100. Douglas v. Ward. 4002. per annina 
eUar <^aU taocest being settled under a power to settle 4002. a year; this was 
held an execution of the power, and the covenant to make the 400/. clear, a 
mistake. Ambl. 424. Lady Londonderry v. Wynne. And a jointure made 
by wtii, under a pow^ to make one by deed, was held good in equity* tlia 
wifc having ao other provision. 2 P. Wms. 489. Tollett v. TolWtt. 
■■-''- ^ III III 

(1) In equity a jointress being regarded as a purchaser, equity will al- 
ways interfere ibr her protection, and, where there is a mere agreement 
for a jointure, equity will compel an execution of it, which shall rehie to 
the time, it ought to have been made, 1 Cruise, 156; Sydney v. Sydney, 3 
P. Wms. 276 ; Buchanan v. Buchanan, 1 Bail ^ Beatty, 206 ; and if the 
agreement is to settle a jointure before marriage, a marriage without set- 
tlement is no waiver, but the wife may enforce it in equity, after the hus- 
band's death, Hayner v. Hayner, 1 Cruise, 218. 

In Massachusetts, it has been held that a jointure which might be good 
in equity, was insufficient to bar dower, and where by marriage settle- 
ments, a husband covenanted, that the wife should have an annuity from 
his estate after his death, and in consideration thereof she covenanted not 
to claim dower, and the husband died insolvent, the covenant for an 
annuity, was held not to operate as a jointure ; nor the covenant of the 
wife as a release of dower, or a valid contract, the claim of dower not 
having aooraed at the time of the oownant, and the cooiidentioii hanoff 
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A jointress cannot defeat her jointure by any act in pais : thus, 
a voluntary bond to make a jointure was given after maniage, 
and jointure made accordingly : the wife deUvered up the bond, 
and the jointure was evicted. The court held that it should be 
made good out of the husband's personal estate, {q) especially 
as ihere were no creditors ; for the delivery of the bond by a 
femme covert could in no way bind her. 

And the court will make up, out of the husband's property in 
the bands of his representatives, any deficiency in the cov- 
enanted amount of jointure : (r) as where a jointress ^brings *3fi4 
her bill to have an account of the real and personal estate 
of her husband, and to have satisfaction thereout for a defect of 
value of her jointure lands, which he had covenanted to be and 
continue of such value : 

Though it be admitted that a court of equity cannot regularly 
assess damages, yet in this case a master in Chancejy may 
properly enquire into the amount of the defect in such lands, 
and report it to the court, which may decree such defect to be 
made good, or send it to be tried at law upon a qtumtum datnr 
wfiecLt, (s) 

So, if there be a covenant that a jointure shall be of such 
yearly value, and it fall short, the jointress may commit waste, 
so far as to make up the defect ; and equity will not prohibit, 
though her estate be not without impeachment of waste. \t) But 
on a motion to stay a jointress tenant in tail after possibility of 
issue extinct; the court held that she being a jointress within 11 

{q) 1 Vera. 427. Beard and Nuthal, and no laches can be imputed to her 
for omitting to take any steps during the coverture. 1 Abr. £q. 222. Foth- 
ergill and Fothergill. 

(r) 1 Vern. 217. Speake v. Speake, 440. 2 P. Wms. 222. 12 Vera. 379. 
Lady Ciiflbrd ▼. Lord Burlington. And where the wife had brought a con- 
siderable portion* and the lands on which her jointure was charged proved 
deficient in title and value, the wife, even though she had levied a fine of 
them, was decreed satisfaction for the deficiency. 1 Br. P. C. 464. Lady 
Hooke V. Grove. 

(f ) 1 Abr. Eq. 18. An action on the case brought at law for not making 
ajointure^ 2 Roll. Rep. 486. 

(0 1 Abn Eq. 221, 2. Carew and CareW. 

failed by reason of the husband's insolvency, Hastings v. Dickinson, 7 
Mass. 153, and see Gibson ▼. Gibson, 15 Id. 106 ; Vance v. Vance, 21 
Mainej 364. 

S9 
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H. c. 7. c. 20., ought to be restrained, and tberefoie granted ait 
injunetion against wilful waste, (u) 

And if a bill is brought by an heir at law, or any other per* 
son, against a Jointress whereby the party would aTcnd, the 
jointure under pretence that his ancestcMr was only tenant 
*865 ^or life, d&c. ; and he seeks for a discovery of deeds and 
writings, whereby he would avoid the title of the jointress, 
he shall never have such a discovery, unless by his bill he sub* 
nuts to confirm her title, {s) 

So, if a jointress prays a discovery of deeds and writings 
against an heir at law, if the heir submits by answer to confirm 
the jointress's title, she shall have no such discovery. 

A settlement or jointure on a murriage, though made very 
unequally, and in favour of the wife, will not be set aside in 
equity, as that cannot put the wife in statu quo ; (y) and in 
many cases her jointure is no bar to further provision, either 
firom her husband's intention or otherwise. As where by arti- 
cles made on marriage of an infant in consideration of 35001. 
then paid to the husband, a suitable jointure was to be made on 
her, and she was to convey her lands to be limited to the hus- 
band in fee ; the jointure was settled, and the wife a party to 
the deed ; but she never conveyed her estate, nor was she re- 
quired to do so by her husband. The husband died, and the 
wife entered upon the settled lands. Held she was not bound 
by the articles, nor by her acceptance of jointure ; she therefore 
by kept her own estate, and the jointure also, {z) (2) 

(ti) n>id. Cook V. Winford. 

(x) 2 Vern. 701. S. P. though the jointare ww made after marriage, 1 
Vera. 479. 

(y) 2 P. Wms. 619. North ▼. Ansell. 

(z) 3 Br. P. C. 614. Lucy v. Moore ; see too Lazmoy v. Lannoy, Sel. Ca. 
in Ck 48. 

(2) And where, as part of a marriage treaty between A. and the father 
of B. waa to have a marriage portion of £5000, and settle £500 per amitim 
apon B. ; the father demanded that the fee of the jointure should be settled 
upon her in case A. died without issue, which A. refused. He aflerwarde 
resumed the negotiation, received articles for the £5000, settled the £500 
per annum, and mortgaged the reversion of the jointure with his oUier 
lands, for the payment of £5000 to his widow, if he should die without 
issue. In a fortnight afterwards, A. died, having been feeble and nckly 
at the time, and having also declared on his death-bed, and in presence of 
the wife, without contradiction, that no such agreement had been made* 



I 
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•And wbexe A. eoYODanted that in consideration of 
lySOOi. be and all claiming under him, should convey to 
B.| or pay hack the money : a conveyance was made, and then 
B. was evicted by a jointress, who claimed under a settlement 
made by her husband as former owner of the estate : B. made 
the jointress his executrix, and died* Held that A. should pay 
back the money, and that the executrix of B. should have that, 
and her jointure also, (a) 

But if a testator by will before marriage gives 2,000/. per 
annum to any woman be may marry, and afterwards by codicil , 
gives his wife the same jointure, she cannot take both, (b) 

Consideration of the Statute il Hen- 7. 30., continued from 

Chap. VI. 

The statute of 11 Hen. 7. c. 20. (c) does not extend to lands 
which originally befonged to the wife, or which were derived 
from her ancestors ; nor even to lands originally belonging to 
the husband, if such lands were given to the wife in tail gene- 
ral ;(d) the object of the statute being only to prevent women 
from discontinuing the lands of their husband's to the prejudice of 
the heirs of such husbands to whom the same were limited. 

•Therefore, if a man be seised of lands in right of his •367 
wife, and levy a fine, taking back from the conusee an 
estate in special tail, remainder to the heirs of the wife, and 
they have issue, and then the husband dies, and the wife many* 

(a) 1 VeriL 3d4. Jaion t. Jeryur. 

<() Osborn ▼. Duke of Leeds, 5 Vee, 382. 

\c) See an/e, page 292. 

{i) 1 C0D07. 369. Hughs ▼. Clubb. Or fee simple, T>j. 248, DcnniVs 



^ The wife brings a bill for foreclosare of the mortgage, against the heirs of 

A^ and they bring a bill of relief, ailegiag fraud. Held, that marriage, 
being a valuable consideration, mere unrieaionablene89^ in the provisions of 
' a seitiemmt^ without fraud, was insufficient to set it aside. The defend- 

^ ants were decreed to pay the J&5000, without interest, Whitfield y. Paylor, 

{ Show. Pari. Car. 20. 

In Missouri, Rhode Island, Virginia and* Kentucky, if the jointure fails 
^ through any informality to be a bar of dower, and the latter is claimed, 

^ the jointure is lost, for she can not have both, Miss. St. 229; 1 Virg. R. C. 

^ 171 5 1 Ky. R. L. 576 5 R. I. L. 191. 

tl 
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of money paid by the husband and tibe friends of the -wHb^ 
convey lands to the wife in Jointure, this would be considered a 
purchase of the husband, within the letter and meaning of the 
statute, (n) And it is said, that if husband and wife join in 
selling her estate, and purchase other lands with the numey^ 
which lands are settled on both, this is a jomture within the 
set ; because the money was a chattel vested in the husband| 
which he might have disposed of as he pleased ; so that when 
he invested it in the purchase of other lands, and settled them 
upon himself and wife, the law will consider such purchase and 
SBttlament as a jointure on the wife, within the meaning of the 

statute, (o) 
<*361 *It seems that the lands, in order to be of the purchase 

of the husband within the act, must be for a valuable con- 
sideration, a consideration merely good and meritorious, not being 
sufficient ; accordingly, where A., in consideration of the good 
service done by B., his domestic male servant, and in contem* 
platioQ of a marriage berween B. and C. the cousin of A., en* 
leoffed B. and C. of lands in tail ; upon a question whether this 
was a jointure on the wife " ex praviaione virt" within the 
statute, the determination was in the negative, because the con- 
sideration of service was not such a valuable consideration as 
tfie act requured. {p) But where husband and wife were joint 
copyholders in fee, and the former purchased of the Icnrd of the 
manor the freehold and inheritance of the land, which were 
limited to the husband and wife in tail, the husband died leav* 
ing issue, and the wife entered and suffered a recovery; this 
was held a forfeiture within the statute, for the copyhold tenuxo 
was extinguished by the purchase and acceptance ot the new 
estate, {q) 

F^ntne tenant in tail ex prwisume viri accepts a fine sur 

cognizance de dr&U came ceo, &c., and thereby grants 
*362 and renders the land *for 1000 years ; this is an alienaticm 

within the statute, though no discontinuance ; for if a dif- 
ferent construction were made, the act would be of little effect (r) 

(n) Moor, 250. (o) Palm. 217. 

(p) Cro. Jac. 173. Ward ▼. Waltbew, Noy. 12% and the set doss not 
extend to a gift by a stranger. 
(q) Cro. El 17. 24. Copyholds are not within the statute, 
(r) 3 Rep. 51. h. 
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8at a lease for twenty-one years granted by a woman tenant in 
tail ex provisions viri is no forfeiture, and can only be avoided 
by the issue in tail ; although such a lease as is not warranted 
by 32 H. a c. 28. 

Therefore if such issue levy a fine during the widow's life, 
the lease will be binding upon the issue in tail and his conusee^ 
and also those in reversion, during the continuance of the estate 
tail ; and though the issue in tail had been entitled to the rever^ 
sion in fee expectant upon the estate tail, which reversion would 
have passed to his conusee^ yet while there was issue in exist- 
ence who could inherit under the entail, the lease could not be 
impeached. But if there should be a failure of perscms capable 
of inheriting under the entail, during the term, the conusee of 
the issue might avoid so much of it as remained unexpired, for 
then the reversion is let in, which he claims paramount the 
lease and the interest of the lessor, (s) 

If the widow demise such lands for the life of the lessee, iyt 
for three lives, in a manner not warranted by the statute of 
Hen. 8. these would be alienations within the statute of 
H. 7 *and the issue might enter immediately : such leases *863 
by tenant for life, or in tail, being discontinuances without 
the addition oi warranty, (t) 

Although the words of the statute appear to extend only to 
recoveries suffered by the wife alone, or jointly with a second 
hud)and ; yet, if they come in as vouchees, it is within the i»« 
tention of the act, and therefore a forfeiture, (u) 

The statute according to its letter, avoids to all intents and 
purposes covinous recoveries, warranties, &c, ; yet the conclu^ 
sion of law has been different in analogy to similar cases upon 
other statutes ; (x) so that discontinuances, &c. by widows alone, 
or by them and their aftertaken husbands, are not void imme- 
diately, but must be made so by the entry of the persons to 
whom the interest, title, or inheritance, would belong, if the 
femme discontiwuors were then dead, (y) With respect to all 
other persons, and particularly the parties to the discmttmum* 
ees^ d&c, such discontinuances^ &c., are good and binding. If 
therefore the issue in tail levy a fine having right to the entail 

(s) Cro. Jac.eSS. - 

(0 3 Rep. 50. b. (u) Moor, 716. 

(») 3 Rep. 60. b. (y) 3 Rep. 69. b. 
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only, neither he, his issae, nor conusee^ can enter upon the lands 
discontinued ; the two former because they are bound by 
364* ^^e fine ; the latter, because the fine operating merely by 
estoppel, he has no title to the lands, and could not enter 
if the woman were dead, (z) But if the issue be seised of the 
reversion or remainder in fee at the time of the fine levied, al- 
though the issue are concluded by such fine, yet the canusee 
may enter in respect of reversion or remainder which passed to 
him by the fine ; as he is the only person who would be entitled 
to the estate on the death of the disconiinuor: and note the 
difbrent period allowed to entries under this statute to defeat 
the disooniimuanees of widows made of their husband's lands, 
when the issue in tail has disabled himself by fine, and to en* 
tries made under the statute de bonis to avoid the leases of ten- 
ants in tail when his issue has barred himself by fine. 

F^Bfnme tenapt in tail of the provision of her husband, suflfers 
a recovery, and then the issue in tail releases to the reooveror ; 
the issue of the releasor may enter under the statute ; foi imme* . 
diately upon the recovery suffered, a right of entry became vest- 
ed in the issue, and by a mere deed of release, the first issue in 
tail cannot bar his descendants of such a right, (a) 

Sir Edward Coke says, he conceives, that if a man 
366* make a feoffment in fee to the use *<of himself and wife in 
tail, remainder to die use of the husband in fee, and has 
issue a daughter, and dies leaving bis wife ensient of a son, 
whereby the reversion in fee descends to the daughter ; if die 
wife and daughter join in levying a fine, or suffering a recovery 
befi>re the birth of the son, or if the widow alone levy a fine or 
suffer a recovery, and the daughter neglects to enter, or by some 
other means disables herself from taking the benefit of the act, 
yet the som may enter under the provisions of the statute ; be- 
cause the daughter does not claim the lands by purchase in 
nature of a perquisite, but per farmam doni quasi by descent ; 
and by the express words of the statute, the persons to whom 
the lands belong after the decease of the woman, shall enter 
into the tenements, and enjoy and possess them according to such 
title and interest as they shall have if such woman had been 
dead, and no discontinuance^ warranty, or recovery made. (6) 

(s) Cro. Jac 175. (a) Doct and Stud. Ub. 1. c. 31. 3 Rep. 71. a. 

(6) 8 Rep. ei. b. 
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It remains only to observe, that the principle which induces 
courts of equity to direct marriage settlements to be framed in 
such manner as will best answer the intention of the parties 
and the purposes of the marriage contract (notwithstanding the 
articles entered into prior to the marriage, if pursued literallyi 
would not have that effect) does not apply to limitations 
of the husband's lands in ^jointure to die wife in tail, by *366 
articles in contemplation of a subsequent settlement : thus 
if articles are made before marriage with a view to a future 
settlement, limiting real estate to the parents for their lives, and 
during the life of the survivor, remainder to the heirs of their or 
either of their bodies, the limitation to such heirs will be consi- 
dered words of purchase, and a settlement directed accordingly, 
viz. after the life estates to the parents, to their first and other 
sons in tail : for if an estate tail were given by the settlement to 
the husband and wife, or to either of them, as directed by thd 
articles, the father alone during the marriage, or the settling 
parent alone, after the death of the other, might bar the issue 
and defeat a principal part of the settlement — the intended pro- 
vision for the children of the marriage. — ^But it has been deter^ 
mined, that if neither the father alone, nor the surviving parent 
alone, can defeat the settlement when made pursuant to the 
articles giving the intail, equity will not interfere and direct a 
strict settlement, merely because both parents may be entitled to 
bar their issue by fine or recovery ; for such power might be lefk 
in both for pmdent purposes, and is not inconsistent with thd 
probable intention of the settlement: so that if land exprovisione 
viri were agreed by marriage articles to be settled on the husband 
and wife for their lives, remainder to the heirs of the body 
of the wife by him, the court will not interpose *and make •367' 
a different settlement ; because the husband alone cannot 
by any act destroy the entail in the wife during the coverture ; 
and she cannot do so alone after his death, being restrained by 
the statute of Hen. 7.(c) 

(c) 1 P. WilliamB, 123. 2 Ves. 358. 
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In the following note, a comprehensive view is attempted to 
be given of the doctrine of lease and release, under a more 
systematic arrangement than the writer has been able to meet 
with. 

The feudal policy required that the transfer of freehold pro- 
perty should be completed by public delivery of possession; and 
even, by enactments of later date, the notoriety of an enrollment 
was rendered necessary to the validity of a bargain and sale of 
freehold interests. 

When, from the alterations in tenure, this notoriety and these 
ceremonies became comparatively of little importance, and in* 
creasing commerce required a rapid and secret transfer of pro« 
perty, means were speedily devised for attaining this object. 

It was admitted by the common law, that a party actually in 
possession of property under a partial interest, as for life or 
years, might, without the necessity of further ceremony, have 
that interest enlarged to a fee, by a release from the party io 
reversion or remainder. 

And by the statute of uses, persons having any use in hinds 
are declared to be actually seised of the legal estate of the per* 
sons seised to their use. 

The alienor, therefore, bargains and sells to the alienee a 
lease for a year in the premises intended to be disposed of. By 
virtue of this bargain and sale the alienor is seised to the 
use of the alienee for a year, and the alienee 'becomes ^0 
thereon under the enactment in the statute, legally invest- 
ed with the property, without taking any further steps. This 
fictitious or statutory investiture of the alienee being considered, 
as to this end, equivalent to an actual possession at conunon 
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law, it only lemaiDS for the alienor to enla^ the alienee's estate 
fixr a year, by releasing to him the fee. 

By this contrivance, the trouble of taking actual possession, 
and notoriety of enrolhnent, are completely eluded. The bar- 
gain and sale, which is alwajrs a conveyance to uses, placing 
the alienee constructively in possession by virtue of the statute ; 
—and the lease for a year not requiring enrollment, which is 
only necessary to a baigain and sale of freeholds. 

Such is the origin and nature of the conveyance by lease and 
release ; but, in order fiilly to comprehend the effect of this spe- 
cies of assurance, it will be necessary to consider its component 
parts moie in detaiL This will be d<Mie under five heads : 

1. What estate a party must or may have to support a re- 
lease. 

2. The nature of the privity required between relessor and 
xelesse* 

3. What estate the releasor must have— which includes what 
niay be conveyed by release. 

4. Who may be relessor or relessee in reject of personal 
qualification. 

6. The general effect and nature of this ccmveyance, with 
SMue cautions as to the structure of it 

|. First then, with respect to the estate on which a release 
may operate, it is <mly necessary that the relessee should, prior 
to the execution of the release, have acquired a vested estate, 
^her in possession, remainder, or reversion, capable of enlarge- 
ment, (a) 
*371 *It has already appeared, that under a bargain and sale 
for a year the interest is vested in the lessee by reason of 
his constructive possession under the staiuie. (I say construc- 
tive possessicxi ; for though it is such a vested iDterest in the 
particular estate, as has been deemed sufficient to support a re> 
lease by way of enlargement, yet the lessee cannot, under this 
constructive possession, maintain an action of trespass before 
actual entry. (6) 

And it is always prudent to make a new lease for a year the 
foundation of a release, instead of relying on a release to the 
assignee of a mortgage term, or on some ancient estate ; for in 

{a) LitL 8. 450. Ca Litt. 270. 
(ft) Barker ▼. Eeat, 2 Mod. 251. 
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Che latter cases, the release can operate only under the commmi 
law learning applicable to releases, instead of those simpler 
rules to which a lease and release, as parts of the same assur- 
ance, owe their origin. Besides, the lease for a year, as part of 
the same assurance with a release, enables the relessee to giv^ 
from his own title deeds, certain evid^ice that he had, ai tho 
date of the release, an estate capable of enlargement. 

However, as this species of assurance may cerate by way of 
enlargement of particular vested interests in general, it will be 
proper to specify what other estates besides a lease for a year 
bargained and sold, are capable of this enlargement. 

A party already in possession under a common law lease fiir 
years, (c) either in his own right, or in autre droit as husband (d) 
or executor, {e) may have his estate enlarged by a release of the 
fee: but under such a^ lease he must be actually in possession, 
and not merely clothed with an interesse terminij or right of 
entry, which in so exile an estate as a term for years was con- 
sidered at common law^ is only an executory and not a vested 
interest. (/) 

•It was once thought that a lease for a year of a rever- ^872 
sion^ was not a sufficient estate whereon to ground a re» 
lease of the residue of the interest ; and that therefore a reversion 
could not be conveyed by lease and release. This arose from 
an idea that possession must form the groundwork of a release ; 
but we have seen that a vested interest is sufficient : besides^ 
which, as much possession of a reversion, if such expression 
may be used, being obviously a species of possession dtflferent 
from that of land. It is now agreed, that a reversion may be 
conveyed by lease and release, (g) 

The estate of tenant at will, (A) copyholder, (t) cestui que trust 
holding at the will of trustees, (A:) or mortgagor holding at the 
will of mortgagee, is sufficient to suj^rt a release ; but the par* 

• (c) Lit. sec. 469. 465. 

(d) Co. Lit 273. b. 299. a. 

(e) 9 Preston on Con. 284. 

(/) Lit. 8. 459. Co. Lit 46. b. 270. a. 

(g) Gilbert on Uses, 296. 2 Lord Raym. 796. Shortridge ▼. Lamplgh. 

Ih) Lit s. 460. 

(t) Walkin's Copy. 36. a. 

(k) Lit,s. 462. 463. 
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ties must actually have enteredi or they have not such a Tested 
estate as a release can operate on. ( QtuBrCf Whether copyhold- 
er does not, by admittancci acquire such a vested estate, before 
entry.) 

Littleton lays it down, that << where a man of his own head 
occupied lands or tenements at the will of him which hath the 
fireehold," (which Ck)ke expounds as a tenancy by sufferance) he 
cannot take by release, because there is no privity between him 
and the freeholder, by a lease made, nor by other manner. 
However, it seems that at the present day a release to such an 
occupier would be deemed evidence of an admission that he 
held at will : (/) and even a wrongdoer is capable of taking a 
release by way of extinguishment. 

It seems now agreed, that the estates of tenant by elegit, stat- 
tue merchant, &c., are capable of enlargement by release 
*37B when completely executed, (m) However, as tenant *by 
elegit, though he. hath but a chattel, holds it ut liberum 
tenemetUum, it may be thought that his interest becomes suffi- 
ciently vested to admit of a release the moment the sheriff has 
clothed him with legai possession under the writ liberate, and 
before actual entry under an ejectment and << habere faciaa pas* 
seesionemJ* For, 

A tenant for life (whose estate, whether in his own right or 
in autre draitf is likewise capable of enlargement by release,) 
may also take by release when he has only seisin in law, as 
where his estate for life is in remainder ; (n) on which remainder 
a release may be made, during the continuance of a prior parti- 
cular estate, or after the determination thereof, and before entry.* 

The estate of tenant by curtesy and tenant in dower, form a 
good foundation for a release to operate on : but the estate of 
tenant in dower must be first perfected by execution or endow- 
ment ; for before that she has only a title and no estate, (o) 

It is also agreed, that a release to a tenant in tail may operate 
by way of accession of estate, (p) And though the effect of a 
release is in most cases to occasion a merger of the particular 

(I) Rees V. Lloye, Wight 123. Preston on Conv. 909. 

(m) Co. Lit 270. b. 279. b. Sbep. Touch. 92^ 

(n) Go. Lit 570. b. 

(o) 2 Preston on Conv. 285. 

(p) e Roll. Abr. 40D. Shep. Tonch. WL 
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estate to be enlarged^ when the particular estate, and the estate 
granted by way of enlargement, are immediate to each other ; 
yet the grant to a tenant in tail of an immediate estate, will not 
operate to enlarge the estate tail against the issue, (q) 

The result of the foregoing is, that every particular vested 
estate is capable of enlargement by way of release ; but no con- 
tingent or executory interest. 

2. But to qualify a tenant to receive a release, it is not suffi- 
cient merely that he should have the possession^ or that he 
should have a vested estate ; there must be a connection 
*in point of tenancy ; or, as the law terms it, a priviijf *376 
between the relessor and relessee. 

There is an immediate privity between lessor and lessee, ten* 
ant at will for years or life, and the party who has the imme- 
diate reversion or remainder, in fee^ for lif^ or in tail ; between 
cestui que trust and his trustee, tenant by statute or eligit, and 
the party who has the reversion or estate of the debtor, between 
copyholder and lord, tenant in tail, and reversioner or remain^ 
derman in fee. . And in all cases the assignees of the particular 
tenant, or of the reversioner or remainderman, may be consider^ 
ed as standing in the place of his assignor ; and is capable, the 
one of taking, the other of conveying, by release, (r) 

But there is no privity between the reversioner or remain«» 
derman and the lessee of partictilar tenant: and the reversioner 
and remainderman cease to stand in that relation, the moment 
either of them has assigned his interest. 

Therefore if A. make a lease for life or years to B., and B* 
makes an underlease to C. ; and afterwards A. releases to GL 
and his heirs ; this release is void to enlarge the estate, because 
there is no privity between A. and C. (s) For the same reason, 
if tenant in tail make a lease for life, and the donor release to 
the lessee and his heirs, this release is void to enlarge the estate, (t) 
Biit tenant in tail may still himself take by release, where he 
has made a lease for his own life only. («) Aud a change of 
circumstances by merger, surrender, or forfeiture, in that estate 

(q) Pxeston on Con. 280. 

(r) Preston on Conv. 838w 

(f ) Ca Lit 278. a. (0 Ibid. 

(tt) 1 Bctmcl. Rsp. 25a Tooks v. Olaaeopk, 2 Lord Raym. 778. 
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which was originally the particnlar estate, may, it is apprehend-^ 
ed, place the underlessee in a situation to receive a release from 
Ae owner of the original reversion or remainder. As where A« 
is tenant for life, remainder to B. in fee, A. demises to 
376* C. for years, and then A. and B. ^release to C, ; this shall 
be considered as a merger of C.'s ^tate by the accession 
of A.'s after which merger and accession, there arises between 
C. and B. the privity requisite to support the release from B. {x) 

It must be remembered, that where the particular tenant only 
underlets his estate, the privity between him and his remainder- 
man, or reversioner, still subsist, and of consequence he is still 
capable of taking by release. As where lessee for life underlets 
fys years, or lessee for 21 years underlets for 20; the lessee for 
life, or the lessee for 21 years, may still take by release from 
dieir immediate lessors; (y) and it is on this principle that ten- 
SAl in tail who has made a lease for his own life only, or any 
conveyance equivalent to it, may still take by release from his 
Amor. 

fibt where fbe particular tenant has assigned over all his 
uMiesli the estate is clearly out of him, there remains no privity 
belnveen him and the levinoner or remainderman; and he is (^ 
cotCrse incapable of a release, (z) So, the privity of estate may 
oease, and the party be incapable of a release, even though to 
some purposes he be still tenant to the reversioner. As tenant 
by the curtesy who has aliened, and yet still remains liable to 
Ml action of waste : tenant for years who* has been ousted of 
his term : tenant fot life who has been disseised ; and who^ 
though incapable of taking a release by way of enlargement| 
from defect of privity of estate, axe still very tenants^ and capa- 
ble of a release by way of extinction of rent or services due 
fiomthem.(a) 

It is obvious, that where the reversioner or remainderman 
iiave assigned over or depajted with their estate, they have no 
interest remaining in it which can form the subject of a release ; 
and Aere is a complete disruption of privity between them and 
the particular tenant: 

(x) Shep. Touch, 823. Preston on Conv. 854. 

(y) Co. Lit. 278. a. 

(%) Co. Lit. 273. a. 

(a) Lit ■. 454) 5^ 6, 7, 8. 466u 
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*Where there are three estates, as to A. for life or years, re- 
mainder to B. for life or in tail, reversion to C, it is clear that B- 
may by release enlarge the estate of A., or C. that of B., whether 
€L be reversioner or remainderman in fee. 

It is also agreed, that when C. is reversioner^ he may enlarge 
the estate of A. by release ; lor A. has both the privity and estate 
requisite : (6) but it has been doubted whether C.maydothis 
when he is remainderman in fee ; by the better opinions it 
seems that he may. (c) However this release of the fee on the 
first estate for years or life, will have the effect of excluding 
the intermediate remainder, where there is but one remainder 
intermediate, and that contingent. But if there be another in- 
termediate estate which precedes and supports the contingent 
remainder, the remainder will be preserved, at least during the 
continuance of such particular estate, {d) Contingent remain- 
ders of trust, or equitable interests, do not tidmit of destruction 
by merger. 

3. It is immaterial whether the relessor has an estate in 
possession, (e) reversion, or renaainder ; (/) or whether he is a 
joint-tenant, or tenant in common, coparcener, or seised by en- 
tireties ; {g) but he must have a vested estate [h) of freehold or 
inheritance, in his own or his wife's right, (i) when the lease is 
conveyed by bargain and sale, as no one with an estate less 
than freehold can stand seised to a use. 

Though a tenant in tail cannot stand seised of uses to com 
mence in terms after his death, because then interfering 
with *the better title of his issue ; and though in a convey- 378* 
ance to a tenant in tail, no use will be implied or result, 
but only what is expressed or executed, yet, no doubt is enter- 
tained that a tenant in tail may convey by a bargain and sale 
of a lease for ayear, and release, subject to the avoidance of his 
issue. (Jc) 

It is not sufficient that the relessor has a contingent remain- 
■der,(/) an interest by executory devise,(m) or a mere possibility 

(6) Co. Liu 273. a. (c) 2 Roll. Abr. 400. pi. 8. 

{d) 2 Preston on Conv. 342. (e) Co. Lit. 265. a. 

(/) Shep. T. 321. {g) 2 Preston on Conv. 271. 

(h) Lit. 8. 458. (i) Co. Lit. 275; 1. 

(k) 10 Rep. Seymour's case. 2 Lord Raym. 778. Michael v. Clarke. 
(Z) 1 Feame, 537. Co. Lit. 214 a. 
(m) Shep. T. 238. 10 Rep. 8 b. 
41 
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' of succession ; as in the case of an heir apparent or presump* 
tive.(n) 

Parties so situated may create estoppels ;(o) but they cannot 
make grants so as to transfer such interests ;(p) and a release 
by way of enlargement is, in its operation, a transfer. Howev- 
er a party who has merely a right of entry, or of action, as a 
disseisee or discontinuee, may release to the disseisor or dis- 
contlnuor, by way of extinguishment of right But a release 
by way of extinguishment of a right can only be made to one 
who^has an estate of freehold.(;) And it is now established, 
that possibilities coupled with an interest are devisable,(r) may 
be released by way of extinguishment of right,(9) or be bound 
by way of estoppel.(^) In equity too, parties interested under 
contingent remainders and executory devises may bind them- 
selves by contract for a valuable consideration. But though 
these interests my be transferable in equity, they are by 
379* no means grantable at law ; and where they *are said to 
be assignable, it must be understood with this qualifica- 
tion. 

Whatever is grantable is also devisable : but it does not there- 
fore follow, nor is it the case, that whatever is devisable is also 
grantable. 

A contigent interest to the survivor of several persons, or to 
persons who shall answer a given description and are not yet 
ascertained,(tt) as the children of A. who shall be living at his 
deathf though possibilities coupled with an interest are not de- 
visable,(ar)or releasable. 

That expectance may be bound by estoppel, is the conse- 
quence of a rule of law concerning titles, and not of any pres- 
ent interest in the parties. And though equity holds the con- 
tract of an expectant heir, who becomes heir de facto^ binding 

(n) Hob. 45. Lit s. 446, Co. Lit. 265. a. 

(o) PoUex. 54. Weale v. Lower. 

(p) Co. Lit. 214. a. (q) Lit 0. 447. 

(r) 8 T. R. 38 Roe v. Jones. (s) Co. Lit 214. 

(0 Poliex. 54. (u) 1 Fearne, 541. 

(or) 1 Maule and Selw. 165. Doe v. Tomkinson, and see 8 East, 552. 
Gkodright v. Forrester. An iterest extinguishable by release, as a right of 
entry or action, not devisable. 
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tm. him ; yet this equity is personal to the contractor, and does 
not bind his heir.(y) 

4 In respect of personal qualification, any persons may take 
by lease and release, who are capable of a grant, and to the 
same extent as they are so capable ; as, a married woman sub- 
ject to the dissent of her husband ; but no person can conveyi 
where the lease f(»r a year is transferred by bargain and sale, 
who is not capable of standing seised to a use. Therefore the 
king,(z) or queen,(a) cannot convey in this manner ; and it 
having been long thought that a corporation could not stand 
seised to a use, it was considered necessary that when a corpo- 
ration conveyed by lease and release, the lease should be at 
common law, and the lessee actually enter before the release 
could be made. But the better opinion seems to be, that though 
a corporaticMi cannot take, for the purpose of standing seised 
•to the use of others, yet they may convey their own pos- •380 
sessions by way of U8e.(i) 

Though a person attainted of treason cannot convey after the 
crime committed, by reason of the forfeiture which relates to 
that time : yet a person attainted only of felony or murder, may 
convey after the crime and before attainder, for this attainder 
has no such relation ; and as the forfeiture in this case is only 
of the rents and profits for the life of the criminal, and the year 
and day waste from his death, his conveyance, even after the 
attainder, shall: bind all persons but the king for his time, and 
the lord of whom the land is held when his time shall come.(c) 

6. The conveyance by lease and release is only absoltUdy 
necessary in those cases in which it is substituted for a feoff- 
ment, or a bargain and sale enrolled. But it is usually adopted 
in a variety of instances, when a mere grant by a single deed 
would be sufficient ; for it would be incumbent on the person 
who takes by such an assurance, to shew that there was a pre- 
vious existing particular estate ; and of this the party has evi- 
dence in his own hands, when his conveyance commences by a 
lease for a year. Rent charges, tithes, &c. may effectually be 

(y) 2 Cha. Ca. 112. Clayton v. Duk6 of Newcastle. 
(z) Bacon on uses, 66. (a) Id. 56. 

(h) 2 Leo. 121. 3 Leo. 175, Holland and Bonis's case« 1 Lea 189. 
8agd. Gilb. on Uses, 8, 9. 
(e) Perk. s. 26. 
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conveyed by lease and release, though it is usual, when they 
are conveyed separately from other property, to pass them by 
grant.(cl) A lease and release of remainder or reversion my be 
pleaded as a grant.(6) 

A lease and release is an innocent conveyance ; that is, more 
will not pass by it than the grantor really has ;(/) and therefore 
it will not, like a feoffment, work a forfeiture or discontinuance* 
And when it is said that this conveyance countervails a 
381* feoffment^ it i» only understood *that it may, like a feoff* 
ment, convey an estate of freehold or inheritance in pos- 
session, aiid not that it has any of the collateral qualities of a 
feoffment, as divesting estates, &c. 

Whenever any difficulty arises in giving effect to an instru- 
ment as a release, for want of privity of estate, or for want of 
any prior estate ; and circumstances will admit of its operating 
in some other mode,, as, a surrender, appointment, grant, or cove- 
nant to stand seised, confirmation, or release of right,^ the decis- 
ions of modem times, the general rules of construction, and the 
principles of law, justify the expectation that the operation of 
the instrument will be supported in such of those modes as will 
best give effect to the general or immediate object of the par* 
ties.(5^) 

Not only may uses be limited on the estate of the relessee, but 
it seems also, that where it is necessary, a resulting use may be 
implied to the relessor ;(A) and that this is not what is call^ a 
ui^e on a use. And if a release is made to a bargainee for a 
year, habendum to the relessee, his heirs and assigns, to the use 
of him and the heirs of his body, the statute would for the ben- 
efit of the issue, according to the limitation of the use, divest 
the estate vested in the relessee by the common law, and exe- 
cute the same in himself in tail, by force of the statute.(t) 

The lease and release are at this day always separate deeds, 
the lease bearing date the day before the release ; but they may 
be contained in the same deed,(Ar) the lease may be dated at any 

(<2) Shep. T. 227. (e) 2 Rep. 35. Heyward's case. 

(/) Lit. 8. 600, 608. 
ig) 2 Wile, 79. Roe ▼. Tranmer. 

(h) Bam, Cha. Rep. 334. Loyd v. Spfllet, 2 Atk. 148. Bee 7 Mod. 74. 
Shortridge v. Lamplu|rh, Sand, Us. 485. 
(i) 18 Rep. 56. (k) Freem. 261. 
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length of time before the release, on the same day,(/) and will 
be supported even if by mistake, of a subsequent date : for 
a prior delivery may be averred, *and a party may plead ♦382 
a deed as dated on one day and delivery on another.(9n) 

It is essentially necessary that the person or persons, to whom 
the release is to be made, should be lessees in the lease ; and 
though with respect to the lessors, in strictness the omission in 
the lease of those persons, who might transfer their estate by 
grant without livery of seisin, is not so material as to raise an 
objection to a title, (for the release may, as to some parties, ope- 
rate as a release, and to others as a grant) yet from caution it is 
the uniform practice to make the cestui que trusty and all who 
are to join in the release, lessors in the lease. 

Though in every bargain and sale there must be a valuable 
consideration, yet a peppercorn is sufficient to answer this 
requisite, (n) 

With respect to the habendum ; where the instrument is per- 
plexed by a grant to one person, with an habendum to another, 
it may be collected from a late case, that the courts will modify 
in construction the different parts of the assurance, so as to carry 
the intentions of the parties into effect, as far as that can be dona 
consistently with the rules of law.(o) 

The recital of the lease in the deed of release, is good evi- 
dence of a lease against the lessor* and those claiming under 
him ;(p) but as to others it is not evidence without proving that 
there was such a deed, and that it has been lost or destroyed.(9) 

As between a seller and his heirs, and a purchaser and his 
heirs, a court of equity will correct any error, by supplying 
the omission of parcels by mistake, or decreeing a •convey- *383 
ance of parcels included but not intended to pass. But on 
a conveyance by tenant in tail, the issue in tail or parties in re- 
mainder are not bound to supply any omission. 

(I) Ibid. 

(m) Cro. ElU. 890. House v. Layton, 3 Lev. 348. Stone v. Bale Com. 
Dig. Faits, b. 3 10 East, 427. Doe v. Day. 
(n) 2 Mod. 249. 1 Freem. 249. 
(o) 3 Eaat 115. Spyve v. Topham. 
(p) 6 Mod. 44. (q) 1 Salk. 285, 
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ACTION. "^ 

Infant must nc« by guardian 
or prochein an^, 118. 

(except where he joins execu- 
tors of full age, ) 118. 

advantage taken by plea in 
abatement (note a.) 118. 

courtEi assi^ ^ardian, 119. 

unless one is existing, 119. 

a testamentary guardian can- 
not be appointed for suing, ISO. 

court may discharge and reap- 
point, but not infant 120. 

in C. P. a record of admit- 
tance made, 180. 

appointment may be special or 
general, 180. 

• order for, when to be obtained, 120. 

notice of abode giren, 120. 

how appointed, 121. 

errors must be assigned by 
guardian or prochein amy, 121. 

if party come of age pending 
suit, he must appoint at- 
torney, 122. 

consequence if he does not^ 122. 

baron of age may appoint at- 
torney for feme minor. 122. 

£ofant can dtfend only by 
guardian, 123. 

error by attorney, 123. 

consequence of appearing by 
attorney. 123. 

guardian, now assigned, 123. 

appearance, how entered, 123. 
ACTION. 

femme within age must ap- 
pear by guardian, 124. 

in recoveries, 124. 



husband cannot disavow wife's ^^ 
guardian, 124« 

infant executor must appear 
by guardian, iSi/i, 

even where two^ and one of 
&J?o» 225. 

for infant cannot be summoned 
and severed, 225. 

appearance in an avowry. 225. 

guardian how appointed m a 
suit in Chancery, 127. 

and see PrivUegeB, 
AVOIDANCE. 

Voidable acts by iDAom to be 
avoided, 49, 50, 

not by persons 6i Aill age 
when contracting, 49 5o« 

but b]r infant, 49, 60 or, 

his privies in blood, being rep- 
resentatives, 53.3. 

not privies in esate, 53, 

not privies in law as lord by 
escheat^ 55, 

executor may avoid, 55. 

When: 

matters of record by the in« 

fant oniy, while within age, 56. 

feoffment, within or after age, 60. 

and all other conveyances in 
pais, 

deed, or contracts, 

How: 

matters of record in general 
by writ of error only 56,but 

statue or recognizance by 
avdUa quereilat 

feoflments, by entry, within 
or after age, 9^<^^dttmfidt 
infra cOaiem?* ailer age, or 
by heir, 59. 



62. 
68. 



57. 
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how by wife surviving, 

joint tenants, 

conveyances in general, by 
entry within or after a^e, 
trespass, assize '* dum fiiU 
ivfra atalenC* after age or 
death within, 

excessive assignment of dow- 
er, by admeasurement, 

deeds in general, by the infant 
pleading nonage, 

parol contracts, by pleading 
the general issue, 

or infancy, 

B 

BINDING. 
What is, see Ca^^lt sub fin- 
em* 

c 

CAPABLE. 

Infant capable of, officers 
which do not concern the 
administration of justice, 

parkkeeper, 

forester, 



59 



60. 
60. 

61. 



72. 
73. 

7a 

73. 
73. 
73 



gaoler, 

of granting copyholds as lord 

being executor at seventeen, 

marrying under certain re- 
strictions, 

doing homaige, 

taking oath of allegiance, 

t>eing sworn as witness, 

choosing guardian at four- 
teen, 

t>f bequeathing ; the male at 
fourteen, female at twelve, 77, 8. 

'disposing ix^ will of the cus- 
tody oi his child, 

-declaring mtb tnodo the uses 
of a fine, 

accepting jointure, 

executing a simply collateral 
power (note q.) 

oi agreeing to a settlement 
msde by his betrothed of 
her own estate, 

■of selling gavelkind land at 
fifteen, 

Buffering recorery by guardi- 
an, with permission of the 
court^ 

conveying as trustee, 

surrendering leases for the 
purpose of renewal, 

contracting for necessaries, 

even by bond, 



74. 
76. 
76. 
76. 

76. 



80. 

80. 
81. 

81. 



81. 
82. 



81. 
83. 



of having his hair cut, %. 

bindine himself apprentice in 
London, 90. 

presenting to a church, 91. 

qualifving chaplains, 91. 

of making partition by writ, 
how, 92. 

how not. 92. 

of being bound by a decree in 
equity for his benefit, 93, 

by award made with consent 
of guardian, 93. 

by answer in Chancery, how, 94. 

by conditions attached to es- 
tate or gif^ 95. 

by what generally, 95. 

CAPITAL CRIMES. 

Infant liable for, 114. 

CHANCERY, 

Bill in, must be brought by 
prochein amy, 123. 

who may bring it without the 
infant's consent, 123. 

guardian how appointed in a 
suit, 127. 

See ProUctian, 
CONFIRMATION, 

What is, of a beneficial act, 65. 

of a purchase, 65. 

exchange, 65. 

lease for years, 66,7,8. 

bond, 70. 

of promise to pay borrowed 
money, 69. 

(If to pay when able, plaintifi* 
must prove ability (note n.) 69. 

of a purchase of goods, not 
necessaries, 69. * 

of a securities^ 69. 

Confirmation oy a devise, 70. 

by an answer in Chancery, 70. 

of matters of record, 70. 

COSTS, 

paid by prochein amy in 
Chancery, 123. 

infants not liable generally, 123. 

exceptions, A23, 

infant plaintiff taken in execu- 
tion for costs, was not dis- 
charged, 123. 

infant plaintiff need not give 
security for costs, 138,9. 

D 

DEVASTAVIT, 

Infant cannot commit, 106. 

DECREE. 
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&ee Protection, Chancery. 
DISABILITIES OP AN INFANT. 

Cannot sit in the House of 
Lords, 4. 

or be elected member of Par- 
liament, 4. 

cannot be a joror, 4. 

steward of a manor, 4. 

of a bishop's court, 4. 

or take those offices in reyer- 
sion, 4. 

cannot devise lands, 4. 

cannot be a public attorney, 4. 

bailifi; 4. 

factor, 4. or 

receiver. 4. or, 

cannot oe charged in an ac- 
count in law or equity, 4. 

administrator, 5. 



by 



other cases, 
EXECUTION, 
not delayed in Chancery 
parol demurring, 

F 

FELONIES. 

Infant liable for, haw ihr, 
FORECLOSURE. 
Infants not to ravel into the 
account,but merely to shew 
error in the decree, 
FRAUDS. 
Infant liable for, how far, 

o 

GUARDIAN. 
In actions, see Action. 



PaM. 
144. 



153. 



115. 



134. 
113. 



m socage, 
who shall be. 



EN VENTRE SA MERE, 

Infant, considered as bom, 104. 

may be appointed executor, 104. 

take a legacy. 104. 

be vouched, 104. 

take by contingent remainder, 104. 

executory devise, 104. 

bill ma^ be filed for it, 104. 

injunction, 104. 

its destruction, murder, 104. 

may take copyhold by way 
of remainder, 105. 

is within a provision in mar- 
riage article, 105. 

statute of distributions, 106. 

shall be relieved against an 
usurpation, 108. 

bastard eigne and mulier pu- 
isne, 106. 
ERROR. 

If a party come of age during 
a suit, and omit to appoint 
an attorney, it is not error, 122. 

nor suing by attorney, 118-22. 

but matter of abatement. 118-22. 

defence by attorney, error, 122 
EVIDENCE. 

on avoidance of record for in- 
fancy the trial must be by 
inspection of the court, 142, 3 

Where the infant is in execu- 
tion further evidence re- 
quired, 143. 

Wkere infancy shall be tried, 143. 

What the best evidence in 
42 



155. 
156-7. 
156-7. 

157. 

168. 

158. 

159. 

159. 

162. 

143. 

163. 

163. 

163. 



to what it extends, 

by nature, who, 

to what it extends, 

by nurture, 

by custom — London, Kent, 

testamentary, 

what a devise of) 

when it attaches, 

when expires, 

what it extends to, 

not assignable, 

how when disclaimed, or ap- 
pointee incapable, 164. 

copyholder not withm the stat- 
ute, 164. 

nor illegitimate, 165. 

mother cannot appoint, 165. 

disposition how far revocable, 165« 

form of appointment immate- 
rial, 165. 

City of London excepted, 165. 

where infant may elect a 
guardian, 166. 

where Chancerjr will appoint, 166. 

extent of its jurisdiction* 166-7. 

order of maintenance made 
on petition, 167. 

claim of Ecclesiastical Courts, 170. 

remedies for guardian's right, 170. 

writ of ravishment where a 
right is set up against him, 171. 

Power of Guardian. 

Guardian in socage may grant 
copyholds, 172. 

leases during mmority^ 172-3. 

may avow, 172-8. 

guardian by nurture has onJy 
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the care of pertonals, vh. 

lo generalt acts for the bene- 
flt of the infant, done by 
gaardiaa, are binding, 178. 

■ee exception. 174. 

partition, binding* 173. 

Gaardian cannot, without the 
content of the court,change 
the nature of the infanf s es- 
late, 176. 

Remedite againet guardian, 176-7. 

what species of guardian an 
infant shall have, 178. 



HABEAS CORPUS, 
mied by husband or &ther. 



169. 



INFANTS. 

who are, 1. 

who not-^-corpOrations, 2. 

time when infancy expires, . 1. 

disabilities of infancy, 2; 8. 

and see Disabilities* 
privileges, what, 6. 

and see Privileges.' 
Void acts, see Void. 
Voidable, see Voidable. 
Valid, see Capable. 
How be may avoidy see Avoid- 
ance. 
How confinn, see Confirmation. 



LACHES, 

what shall be no prejudice to 
aninfrnt, 

entry not tolled by descent, 

exceptions thereto, Od, 100. 

shaU not forfeit copyhold by 
neglecting to attend court, 90. 

statutes of limitation do not run 
against him, 100. 

unless they attach first on the 
ancestor (note g.) 100. 

infimt not prejudiced by neglect 
of trustees to enter, 101. 

receiver of profits shall be 
deemed trustee, 101. 

and shall not set up limitations, 102. 

Ukhnt shall have mterest on a 
legacy, though not demanded 
immediately, 102. 

church shall lapse if presenta- 
tion be not made, 1CR2. 
LEGACY. 

interest shall be paid OD, though 



not demanded inunediately, 
LIABIUTY. 

in offices entrusted to him, 106. 

for waste, as tenant by cuitesyt 
life, or for years, 106. 

(but not for a devastayit as ex- 
ecutor,) 106. 

to the repair of bridges, roads, 
&c. bv tenure, 100. 

to debt for necessaries, 100. 

rent for occupation, 109. 

for instruction at his own re- 
quest ; unless placed out by 
parent or guardian, 110. 

for a fine on admission to copy- 
hold, 110. 

for torts and injuries, as disseis- 
ins, trespass, slander, assault, 
&c 110. 

in detinue. 111. 

but liability shall not be impos- 
ed by altering the form of 
action from contract to tort. 111. 

nor the infant be liable to im- 
prisonment for trespass or 
waste. 111. 

not liable as innkeeper^ 118. 

nor to bankruptcy, 113. 

nor outlawry, 118. 

in cases of fraud a eeuit of 
equity will decree against 
him, where the act is only 
voidable, 113. 

when liable for capital crimes, 114. 

when for felonies, 116. 

liable for misdemeanors, 116. 

LIMITATIONS, 

Privilege acquired by the stat- 
ute o( lost by the slightest 
acknowledgment (note a.) 65. 

do not run against an infant» 99. 

receiver of profits shall not set 
limitations to hie account, 100. 



M 

MAINTENANCE. 

Order for, on petition, 

when allowed, 

how for (note u.) 
MISDEMANORS, 

Infant liable for, how far» 



If 



NECESSARIES, 
what. 87, 109. 
by whom tried, 



167. 
138. 
167. 

116. 



87,143. 
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PAROL DEMURRING, 

Origin of 145. 

where a naked right in fee de- 
scends, 145. 

infant in by purchase shall not 
have his age, 145. 

in an action of debt on the bond 
of ancestor, 146. 

in a Sci. Fa. on a judgment 
against ancestor, 146. 

mediate or immediate, 147. 

Set. Fa. against terre-tenant, 147 

writ of annuity, 147. 

execution on recognizance, 147. 

otherwise in Chancery, 148. 

if he bring a writ of right lay- 
ing esplees in ancestor, 149. 

not in real actions of his own 
possession, 149. 

nor in dower, 150. 

nor quare impedil, 150. 

other cases, 150, 1. 

not in detinue against ezecntor, 152. 

nor in an action for the inher- 
itance of the wife, by the 
husband's minority, 152. 

aliter for the minority of feme, 
in action on her ancestor's 
bond, 152. 

where aid is prayed, 153. 

where two are vouched, for the 
minority of one, 153. 

PAYMENT OP MONEY INTO 

COURT, 

will not preclude a defendant 
from availing himself of non- 

prkSSntation, 

if not made by infant in due 

time, shall lapse, 91. 

PRIVILEGES OF AN INFANT, 
he maT avoid all his contracts 

by deed or parol* 5. 

see CaifablL 
Privileges judicial, 
may waive demurrer and plead 

to issue, 128. 

maj reverse judgment by de- 

niult in writ of right, 129. 

shall be received to plead, 129. 
after default in assize, 129. and 
shall not by replication make an 

ill bar p^ood, 129. 

where privileged from fine and 

imprisonment, 129, 

where from amercement, 129^—130. 



and see Proiedunu 
PROCHEIN AMY. 

See Action, Chancery^ 
PROTECTION, 

afforded infants hj Chanceiy. 
day after age eiven to shew 
cause against decree, 131. 

how, 132. 

guardian's answer shall not 
conclude, 182. 

subpoBua to hear judgment must 
be on the guardian, 188. 

on foreclosure, infant not to ra- 
vel into the account, but only 
to shew error in decree, 184. 

may file a bill to reverse after 
twentv years, 184. 

when plaintiff as little privi- 
leged as one of full age, 184 

but the court will amend an 
incautious admission, 134. 

a new answer may be piit in 
before the decree is made 
absolute,. 135. 

general protection as to trus- 
tees and guardians, 135, 6. 

allowance of maintenance, 185. 

master to inquire if a suit be 
for the infant's benefit, 137. 

interest on legacy, 137. 



TRUSTEES. 

neglect to enter, not prejudi- 
cial to infants, 101. 

who shall be deemed, 101. 

their powers, 136. 

control over them by Chan- 
cery, id5b 



VOID ACT. 

what is, 9. 

how distinguished from voida- 
ble, 9, 10—45. 

what acts of an infimt are, 19. 

warrant of attorney, 19, and 
acts arising out oi if (note), 20. 

account stat^ 20. 

conveyance to guardian (note 
r.) 2a 

devise of lands, 21. 

release of debts by in&nt exe- 
cutor, 21. 
VOIDABLE ACT, 

what is, Ot 
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Pift, 

bow digtingnwhad horn Toid« 

Moft aetiof an infbnt TOidable, 

ia» 11, 120. 

as, his gnat (note g.)* ^^' 
(diatinetion between that and 

a lunatic'a grant, 11. 
parol promijee, and contracts, 

82;38|24. 

bfll of exchange or notSf. 26. 

parol lease, 28. 

aaleofipoods, 28. 
pofofaase of goods, by infuit 

shopkeeper, 29. 

borrowing of money, 29. 

ODotraet to serfe* 81. 

bonds, 87. 
Lease and Release, see Adver^ 

liaemmL 

rant eharge, 40. 

nneqnal partition (note s), 40. 

feofiinent, 41. 

sunrender, 42. 

exchange of land, 43. 
fine, reeovaix, statnte,. recog- 

njtance» 43. 



in&at'B sealinjr adyantageons 
marriage articles jointly with 
his faSier, not sufficient to 
declare the uses of a fine in 
which after age he joined his 
father, 44. 

w 

WAGER OP LAW. 

not allowed for or against in- 
fant, 13L 
WARD OF COURT. 

oflbnce of marrying without 
consent, 178. 

who are implicated, 178. 

what amounts to a marriage 179. 

what steps must be taken be- 
fore the contempt can be 
cleared, 179; 

making a settlement does not 
necessarily clear the con- 
tempt, 18a 

husband of ward not allowed 
to attend the master in mak- 
ing his account, 180. 
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LAW OF COVERTURE. 



A "^ 

ACTION. 

hiuband may sue alone the 
wife's choses in action* 218. 

husband and wife must join 
real actions for the wife's 
land, 246. 

for her choses in action due 
dum sola, 246 

for a personal wrong to the 
wife, 247. 

or husband alone for the latter, 247. 

they mavjoin, or husband sue 
alone for rent arrear to the 
wife, 248. 

in case, for disturbance of 
common, 250. 

case for nuisance, 250. 

trover for goods of wife be- 
fore marriage, 250. 

repelyin, 2S0. 

qoare impedit* 251. 

on promise to husband and 
wife, or wife, 251. 

bond made to wife, 351. 

action of escape* 261. 

covenant for rent, 252. 

hasband must site alone for la- 
boar of the wife, 254. 

exception, 254. 

for special damage on words 
spoken of the wife, 254. 

injuries to wife's chattels, 254. 

other cases, 255. 

mast be sued jointly for debts 
due from the wife before mar- 
riage, 255. 

otherwise arrest of judgment, 258. 

debt for rent on lease to both, 258. , 

troYer against both, where, 258. 



case, where, 

action for sUmder, how. 258* 

plea must be demanded though 

husband enter appearancefor 

himself only, 269. 

wife not to be arrested, 268. 

but will not be dischaiged from 

execution, 3681 

Sci. Fa. where brought, 260. 

ADULTERY, * 

No plea to a bond given by hus-^ 

band for seperate mamten- 

ance, 299^ 

ALIMONY, 
where granted, 904. 

how much, 806. 

agreement for, before marriage, 

supported, 906. 

postponed to the demand of 

creditors, 905*. 

ARTICLES OP THE PEACE. 
wife may sue for ill treatment : 

where, 905. 

husband may have, 906.. 

ARTICLES OP SEPARATION, 
enforced by Chancery, 902^ 

hasband cannot force to live 

with him, a wife separated 

by articles, 906. 

BANKRUPTCY, 

Wife's protection in the ho** 
band's see Wtfie Equity^ 
against assignees. 

wife's property may be limited 
to secure her, S 

in what case a bond given her 
by husband may be proved 
under his bankruptcy, 298^ 
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CHATTELS PKiCSONAL. 

of tba wife, on mairiage, vest 
in the hnebeiid. 208. 

and he may abeointely dispoee 
of then, 306. 

they so to his ezecoton, 206. 

eOi what aecraea during eov- 
ertne» 206. 

(not where wife ie executrix or 
adminiatratrix,) 206. 

eOi though paid to attorney, 209. 

and legacy paid to wife may be 
re.^£manded by husband, 200. 

and it Tests in him though she 
dies before it is payabfe, 209 

for he may release it, 209, 

hut it snnriTOs to her if he die 
without disposing, 209, 

he may release costs which his 
* wife recovers^ 210. 

unless divorced, 210. 

judgment debts vest in the hus- 
band, 210. 

but will survive to the wife 
(n. 1.) 210. 

so a decree, 210. 

Chatties of a mixed nature, as 
avoidanee of a church, ar- 
rearages of rent service, 212. 

wife's portion where vested in 
husband, 212. 

paraphernalia, 212. 

CHATTELS REAL. 

Marriage a gift to the husband, 
of the wife's, 201 

but he is only possessed in her 
right (note c) 201. 

extent of his power and inter- 
est, 202. 

a new lease of the same lands, 
a surrender of wife's interest, 204. 

lease to commence after his 
death, good, 204. 

residue survives to wife, 2( 

rent out of the term will not 
bind the wife, surviving, 204. 

\f husband leases, his execu- 
tors shall have the rent, 204. 

if the husband recovere in 
ejectment in his own name, 
the term vests in him, 205. 

wife not barred by act of hus- 
band where she has a possi- 
bility and no interest, 205. 

joint-tenancy not severed by 
marriage, 205. 



PBSi. 

acceptance of fe'9fffflent,by hus- 
band extinguishes the wife's 
term, 200. 

Quaere, if ace ^ptance of har^ 
gain and sale &c. 206. 

a baigain and s tie without the 
word grant or assign, will 
not pass the wife's interest, 206. 

husband may dispose of his 
wife's trust term, 200. 

exceptions to this, 206. 

CUOSES IN ACTION. 

of the wife, vest in the hus- 
band, 213. 

survive to the wife if not re- 
duced into possession, 213. 

how fer the settlement entitles 
him to such as are not re- 
duced, 214. 

money on mortgage, 116. 

what amounts to an alteration 
of property or reduction into 
possession, 216. 

the wife's equity oo husband's 
assigning her cfaoses in ac- 
tion, 217. 

interest of separate property 
payable to husband, 218. 

where the court will interfere, 218. 

wife's earnings, 218. 

COVENANT. 

equity will not enforce the wife 
to levy a fine because her 
husband has covenanted(note 
f.) 800. 

nor to perform any covenant of 
his, 300. 

wife surviving liable to cove- 
nant, on her fine, 227* 



DISABILITY. 

of married women, 182. 

grounds of, 182-3^ 107. 

DISCONTINUANCE. 

a woman cannot discontinue 
lands exproviHone vir% 327, 

except with the husband, 

what are such lands, 

what is a discontinuance, 

rule of equity in the direction 
of marriage settlements, does 
not apply to limitations of 
the husband's lands in joint- 
ure to the wife in tail by ar- 
ticles, 322. 
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DOWER, 
who shall he endowed (note a.) 807. 
who not (note c.) 806. 

'of what. 80^10-11. 

id respect of what seisin, 318. 
of what estate^ 814. 

of what duration of it, 814. 

where the wife has election, 828. 
dos de dote, 228. 

of barring dower, 827. 

of assigning dower, 882. 

of suing an assignment, 884-&6. 
incidents, advantages, and dis- 
advantages of dower, 847. 

ELECTION. 

Where the wife shall elect be- 
tween two^ species of provi- 
sion, ' 828. 
and see Dower and Jointure, 
ENTRY. 

Wife's entry barred in five 
years from her husband's 
death, where he has levied a 
fine, 220. 

EVIDENCE. 

hnsband and wife cannot be ad- 
mitted as evidence for or 
against each other, 242. 

except in high treason, 842. 

or a woman not legally mar- 
ried, 244. 

what evidence supports a plea 
of coverture, 244. 

cohabitation, and even con- 
sumption of the articles only 
presumptive evidence of hus- 
band's assent, 188. 

wives examined by commis- 
sioners of bankrupt, 261. 
EXECUTRIX. 

wife may be, 281. but, 

cannot release debts, 281. 

not liable for a devastavit 
where husband takes out pro- 
bate without her consent, 281 
EX PttOVISIONE VIRL 

See DiscorUiuance. 

F 

FELONY. 

See Feme Sole. 
FEMME SOLE. 
Wife considered as, 
by custom of London, 269. 

incidents of, 260. 

by exile of husband, 261. 



263. 
263. 



Page. 

transportation, 261. 

liviDff abroad, if alien, 261. 

in felonies, 

(exceptions,) 

other ofiences, 
FEMME SOLE. 

may be considered as sole by 
Chancery, 268. 

and see Protection, 
FINE, 

Femme may levy^ 227. 

how, 227. 

bound by a fine of her joint- 
ure, 22a 

liable to covenant on, when 
survivor, 228. 

may levy a fine to raise money 
on mortgage, 228. 

fine of wife where voidable, 880. 

by husband when not joined, 880. 

by wife when under age, 880. 

FORFEITURE. 

Femme covert does not forfeit 
copyhold by omitting to at- 
tend court, 188. 
FREEHOLD. 

husband's interest in his wife's, 201 

may receive profits, 201. 

make a tenant to nroocipe, 201. 

take by remitter, 201, or 

release on it, 201. 

not accountable for the profits, 201. 

alienation only binding during 
coverture or tenancy by cur. 
tesy, 220. 

wife's entiy barred by her join- 
ing in fine, 220. 

by laches for five years after 
the death of husband who 
has levied fine with procla^ 
mation, 220. 

feoflTment by husband and wife, 
a discontinuance, 220. 

HABEAS CORPUS. 

wife may be relieved by, in 
case of improper confine- 
ment, 306. 

where the husband sues it, 
the court will not deliver 
wife to him, if she has been 
ill treated, 305. 

JOINTURE, 
must be made before marriage, 843. 
(but widow's agreement bind* 
ing.) 343- 
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most be made to wife henel& 843* 
in Battefftctioo of all dower, 343. 
deriae no aatiafaction unleae ez^ 
preeaed so, and widow may 

eleet, 338. 

Jointure mnat accrae on death 

of huaband* 329. 

and widow may enter (note o.) 
mnat enure for the wife'a life, 331. 
equiuble jointure what, and 

for in&nta (note u.) 330. 

evicted jointure no bar, 330. 

Jointure may be defeated by 

wife'a fine or recovery, 230. 

not by act in paia, 322. 

not forfeited by elopement or 

adultery, nor by treaaon or 

felony of the buaband (note 

Jointure estate anbject to prior 
incumbrancea, 322. 

articlea for jointure where en- 
forced, 322. 

•deficiency in, how made up, 333-4. 

^here jointure will not be aet 
aaide in equity, 333-4. 



LEASES. 

by hnaband and wife of wife'a 
land, 

leaae not pursuant to aUtute, 
how confirmed, 223. 

\kow avoided, 233. 

confirmed by acceptance of 
rent by aecond hasbanfl, 224. 

finaband'a forfeiture of copy- 
hold not detrimental to wife, 225. 

nor hia lease of her ward's 
lands, 225. 

UABILITY OP 

the husband to his wife's debts 
contracted before marriage, 185. 

for her contract during echabi- 
iation^ for necessaries suita- 
ble to his degree, 186. 

what are necessaries, tried by 
jury, 187. 

but he may warn a tradesmau, 189. 

and is not liable for money bor- 
rowed, 189. 

if reconciled after an elope- 
ment, his liability the same 
as before, 190. 

his liability, where he deserts 
Jiis wife, turns her away, or 



Pafe« 
compels her by ill uaafe to 
quit, 191. 

where ahe lives separate and 
he jN»y# allowance, 196. 

where he omita to pay, 197. 

where ahe elepes in adultery, 196. 

alitor if ahe remain in bia houae 
(note p.), 189. 

estate of deceased buaband li- 
able for hia wife'a funeral, 
though ahe had a aeparate 
maintenance, 199. 

where the huaband ia not lia- 
ble, creditors may have re- 
lief in equity if the wife haa 
aeparate property, 199. 

Liability ef the w^e 

for o^ncea, aee Femme Sole. 

on contracts, see Femtne Sole 
and Separate Estate. 1. 

MARRIAGE ARTICLES, 
Where enforced, 
wife'a elopement no bar to a 
apecific performance of 295. 
MORTGAGE. 
of the wife'a inheritance may 
be confirmed by the wim 
when diacovert, 229. 

where huababnd and wife mort- 
wife'a eatate, and hua- 
receivea the ' money, 
hia estate liable to redeem — 
but the claim is postponed to 
simple contract debts 

P 

PARAPHERNAiJA. 
how fer allowed, 291. 

where not barred by a bequest, 291. 
where they shall be redeemed, 272. 
what shall be deemed, 212. 

PIN-MONEY, 
the subject of equitable inter- 
ference, 212. 
See Separate Estate. 
PENAL STATUTE, 
husband liable if wife incurs 
the forfeiture of, 207. 
PROMISSORY NOTE 
given to a femme vests in her 

husband (note z.), 213. 

her indorsement void, 213. 

not reduced into possession by 
the husband paying contribu- 
tion money under a bank- 
ruptcy. 243. 
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PROTECTION. **"** 

afforded by Chancery, 

may consider wife as sole, 258, 

may sue or be sued by her hus- 
band, 285. 

defend separately! 269. 

how, 269. 

how far liable, 269. 

.in what cases she may sue her 
husband, 258. 

performance of marrige articles 
compelled, 270. 

afforded by chancery. 

how far the court will inter- 
fere to secure a provision for 
wife, 292. 

where the husband imposed 
on his wife (note g.) 294. 

where he fails in the perform- 
ance of covenants in mar- 
riage articles, 294. 

how far forfeited by ill conduct, 298. 

money decreed a wife to sue 
her husband, 303. 

R 

RECOVERY. 

husband may make a tenant to 
the proecipe of his wife's 
freehold, 203. 

wife may suffer, 229. 

RELEASE. 

Bond 10 pay money after hus- 
band's death not released by 
marriage, 241. 

RENT-CHARGE. 

if part of land (on which a 
rent-c barge for the wife is 
settled) be devised, the rent 
charge shall not be appor- 
tioned, 321. 
REVOCATION. 

Marriage a revocation of war- 
rant of attorney, 238. 

of a will, 239. 

surrender of copyhold for that 
purpose, suspended, 239. 

award revoked, 240. 

conveyances intended to cheat 
the husband, 240. 

exceptions, 240, 

bond by husband to take effect 
after his death, not revoked, 240. 

SCI. FA. 

W^here brought against hus- 
43 



Page, 
band on judgment against 
wife dum sola, 251-9. 

SEPARATE ESTATE. 

how created, 273. 

by whom it may, 275. 

interest of it payable to hus- 
band, 276. 

where not, 276. 

wife's power over separate es- 
tate, 277-8. 

where she has the absolute dis- 
posal, may dispose without 
examination or joining trus- 
tees, 278. 

what gives snch disposal, 278. 

how far such property liable to 
a general creditor, 279. 

bond, where enforced, 280. 

annuity, 281. 

may convey her separate prop- 
erty to her husband, 282. 

unless where contingent on her 
survivorship, 982. 

where the wife shall be repaid 
for advances to her hus- 
band, 283. 

separate property not to be ta- 
ken in execution for hus- 
band's debts, 284. 
SEPARATE ESTATE. 

even where conveyed on valu- 
able consideration, by the 
husband after marriage, 284. 

separate property^ once paid to 
the husband, irrecoverable, 285. 
SEPARATE MAINTENANCE. 

See Alimony. 
SETTLE iMENT. 

aAer marriage, how far good 
against creditors (note q.) 287. 

fortune of ward of court not 
paid till master has reported 
on settlement, 290. 

the wife's property may be lim- 
ted to secure her against 
husband's bankruptcy, 293. 

SUPPLICAVIT, 

writ of, the best remedy for ill 
treatment, 305. 



THEFT, 

See Femme Sole. 
TRUSTEE, 

Where husband shall be con- 
sidered for his wife* 290. 
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VALID, 

What acta of femme are. 226. 

execution of simply collateral 
power, 226. 

levying a finei 227. 

how done, 227. 

suflTering recovery, 228. 

conveyance by her as trustee ; 
doubtful if without her hus- 
band, 228. 

receipt of money for husband 
binding, if she usually re- 
ceive?, 223, 

may act as executrix, but can- 
not release debu without her 
husband, 231. 

a surrender of copyholds by 
wife under certain circum- 
stances, allowed (note u.) 231. 
VO[D. 

What acts of a femme, 233, 7 
VOIDABLE. 

Fine, by wife underage, 282 

where husband not joined, 232. 

bargain and sale by wife though 
huBband join, 233. 

and other acts where she is not 
examined in court, 233. 

purchase, &o. 233. 

w 

WIFE'S EQurry. 

bow far enforced against the 



husband, 

against assignees, 289. 

persona] to the wife, and not 
extend to her children, 290. 

in what case it attaches, 290. 

the wife's consent, where nee- 
essary for the payment of 
money to her husband, 291. 

to what extent pay will be re- 
fused, even after consent, 292. 

the equity only applies where 
the funds are in the power 
of the court, and not against 
legal rights, 290. 

but the court will follow it 
where trust property . has 
been invested in a purchase 
(note o.) 293. 

money settled on a ward of 
court in opposition to hus- 
band's assignment, 291. 

fortune of ward not paid till 
master reports on the settle- 
ment, 291. 

decree made jointly, 291. 

accession to wife's property af- 
ter marriage, 292, 295. 

where the husband mortgages 
her estate, 292, 295. 

or she mortgjtges for him, 292, 295. 
See also Protection^ Separate 
EsiatCt Settlement. Mar^ 
riage Articles, Bankruptcy, 
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